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We have anayzed the comments of the interested partiesin the new shipper and adminigtrative reviews
of the antidumping duty order covering certain preserved mushrooms from the People' s Republic of
China ("PRC”). Asareault of our andyds of these comments, we have made changesin the margin
cdculations as discussed in the “Margin Calculations’ section of this memorandum. We recommend
that you approve the positions we have developed in the “ Discussion of the Issues’ section of this
memorandum. Below isthe complete list of the issues in these reviews for which we received

comments from parties:

Issue 1 Collgpsing of COFCO's Affiliates and Rate Assgnment

Issue 2: Cdculating a Weighted-Average Norma Vaue for Unique Products Which Were
Produced by More Than One of COFCO's Affiliated Producers

Issue 3: Vauing the Intermediate Input for Producers Which Leased Farm Land to Produce the
Intermediate I nput

Issue 4: Shenxian Dongxing’s Reported Mushroom Growing Inputs

Issue 5: Application of Facts Available to Gerber and Green Fresh

Issue 6: Incluson of Green Fres's U.S, Affiliate€ s Sdesin the Margin Andysis and the
Department’ s Affiliation Decison with Respect to Two of Green Fresh'sU.S.
Customers

Issue 7: Use of Publicly Available Information Contained in the Petitioner’ s June 14, 2004,
Submission

Issue 8: Use of Flex Foods Financid Datato Derive Surrogate Financia Percentages
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Issue 9: Inclusion of Certain Expense Line Items to Derive an SG&A Surrogate Percentage
Based on Agro Dutch’' s Financid Data

Issue 10: Deducting Foreign Inland Freight, Brokerage, and Handling Expenses from U.S. Price

Issue 11: U.S. Priceto Norma Vaue Comparisons to Determine COFCO's Margin

Issue 12: Surrogate Vaue for Fresh Mushrooms

Issue 13: Surrogate Vaue for Soil

Issue 14 Surrogate Vaue for Rice Husks

Issue 15: Miscellaneous Corrections

Background

On March 5, 2004, the Department published in the Federal Regigter the preliminary results of the new
shipper review and fourth antidumping duty adminitrative review of the antidumping duty order on
certain preserved mushrooms from the Peopl€e s Republic of China (“PRC”) (see Certain Preserved
Mushrooms from the Peopl€' s Republic of China: Preliminary Results of Sixth Shipper Review and
Preiminary Results and Partial Rescisson of Fourth Antidumping Duty Adminidrative Review, 69 FR
10410 (March 5, 2004) (“Preiminary Results’). The products covered by this order are certain
preserved mushrooms whether imported whole, diced, diced, or as ssems and pieces. The period of
review (“POR”) is February 1, 2002, through January 31, 2003. For adetailed discussion of the
events which have occurred in these reviews since the Preliminary Results, see the “Background”
section of the Federal Regigter notice. We provided parties with an opportunity to comment on our
Prdiminary Results.

Margin Caculaions

We cdculated export price and normd vaue (“NV”) usng the same methodology stated in the
preliminary results, except asfollows.

1. We collapsed COFCO with its three affiliated producers and two affiliated exportersin
accordance with section 771(33) of the Tariff Act of 1930, as amended (“the Act”) and the
criteriaenumerated in 19 CFR 351.401(f). We aso assigned the * collapsed” rate to COFCO
and dl of the affiliates which comprise the collgpsed entity. See Comment 1 below.

2. For COFCO, we revisad (a) the invoice numbers for five saes transactions reported in its
November 10, 2003, U.S. saesligting; and (b) the amount reported in the field QTY 2U for
one U.S. sdles transaction (see China National/COFCO V erification Report at page 3).

3. For Fujian Zishan, we revised (a) its reported consumption ratios for sdt, disodium starrous
citrate, sodium metabisulfite, rongalite, water, dectricity, cod, heavy diesd ail; and (b) its
reported usage ratios for direct, indirect and packing labor (see Fujian Zishen Verificaion
Report at pages 3 and 19).
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For Yu Xing, we revised (@) its reported consumption ratio for coa; and relied on (b) its labor
usage ratios for canned brined mushroom production (i.e., growing, collecting, and harvesting)
and canned fresh mushroom production (i.e., growing) as reported in exhibit 15 of its
September 9, 2003, supplementa questionnaire response (* SQR”) rather than in its February
9, 2004, SOR (see Yu Xing Veification Report at pages 3 and 16).

For each of COFCO'’ s collapsed producers, where applicable, we weight-averaged the normal
vaues on a control number-specific basis rather than welght-averaging the factors reported for
each control number. See Comment 2 below.

We corrected a caculation error by comparing COFCO’ s reported U.S. prices per can,
ingtead of its U.S. prices per kilogram drained weight, to normal value (the factors of which
were reported on a per-can basis). See Comment 11 below.

For Green Fresh, we used the reported date of the sales invoice as the basis for determining
which sales Green Fresh was required to report in the adminigirative review. See Comment 6
below.

For Guangxi Y ulin, we revised its per-unit direct labor caculation based on information
submitted in its July 12, 2004, supplementa questionnaire response.

For Primera Harvest, we corrected the per-unit consumption factor amounts for cotton seed
med and fertilizer noted in the Department’ s verification report and used in our preliminary
margin caculaion by multiplying the factor amounts for these inputs by the correct fresh
mushrooms-to-canned mushrooms conversion retio (“converson ratio”). We corrected
another error in our calculation by not gpplying the conversion ratio a second time to the factor
amounts for these inputs in the margin program. For mother spawn, we aso corrected the per-
unit consumption factor amount noted in the verification report and used in our preliminary
margin caculaion by multiplying the factor amount for thisinput by the correct conversion ratio.
See Comment 15 below.

We calculated average surrogate percentages for factory overhead and SG& A expenses using
the 2002-2003 financid reports of Agro Dutch Foods Ltd. (“Agro Dutch”) and Flex Foods
Ltd. (“Flex Foods’). We cdculated a surrogate percentage for profit using only the 2002-
2003 financid report of Flex Foods. See Comment 8 below.

We corrected our SG& A calculation ratio for Agro Dutch by removing customs duties and
freight from Agro Dutch'stotal SG& A expenses. See Comment 9 below.

To vaue fresh mushrooms, we used purchase data contained in the 2002-2003 financia report
of Premier Explosives Ltd. (“Premier”). See Comment 12 below.
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13.  Tovaue chicken manure and spawn, we used data contained in the 2002-2003 financia
reports of Agro Dutch, Flex Foods, and Premier.

14.  Tovaue cow manure and generd straw, we used data contained in the 2002-2003 financia
report of Agro Dutch and Flex Foods.

15.  Tovauerice husks, we used May 2003 Indian price data from Hindu BusnessLine. See
Comment 14 below.

16.  Tovauerice straw, we used data contained in Premier’ s 2002-2003 financid report.

17.  Tovaue gypsum, we used an average price based on February 2002-January 2003 data
contained in World Trade Atlas, and data contained in Flex Foods 2002-2003 financia

report.

18.  Tovauewheat grain and super phosphate, we used price data contained in Flex Foods 2002-
2003 financid report.

19.  Tovaue urea we used an average price based on February 2002-January 2003 data
contained in Chemical Weekly and World Trade Atlas, aswell as data contained in Flex
Foods 2002-2003 financia report.

20.  Toreflect the correction of aconverson error, we revised the surrogate value used for tin plate
in the Prliminary Results based on price data available in the 2002-2003 financid report of
Agro Dutch and February 2002-January 2003 data from World Trade Atlas.

Discussion of the Issues

Comment 1:  Collapsing of COFCO'’ s Affiliates and Rate Assignment

In the Prdliminary Results, we collapsed the respondent exporter COFCO with three affiliated
producers of subject merchandise (only one of which supplied COFCO with the preserved mushrooms
it sold to the United States during the POR and two of which have the ability to export their products,
but did not export them to the United States during the POR). We emphasized in the Prdiminary
Results that we would consider collagpsing affiliated producers in the non-market economy (“NME”)
context on a case-by-case basis aslong asit did not conflict with our NME methodology or separate
ratestest. While we aso determined that COFCO was affiliated with two other exporters (neither of
which exported preserved mushrooms to the United States during the POR), we did not include these
companiesin our collgpsing decison. Moreover, we assigned the resulting margin only to COFCO,
not the collapsed entity, in accordance with our norma NME practice to assign separate rates only to
respondent exporters. We did not specifically address the issue of whether COFCO’ s rate should be
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goplied toits affiliates because we needed to obtain information from its affiliates in order to make a
separde rates determination in relaion to the entity asawhole. Since the Prdiminary Results, we
issued al of COFCO’ s affiliates a separate rate questionnaire and verified the data reported.

COFCO maintains that as aresult of its verification findings, the Department should further explain and
re-examine its preliminary decison to collgpse it with its three affiliated producers.

Firgt, dthough the Department intended to calculate a Single weighted-average margin for it as aresult
of collgpsing it with its three affiliated producers, COFCO argues that the Department failed to indicate
in the Prliminary Results to which entities this rate applied. Specificdly, COFCO maintains that the
Department must clearly establish guidelines for when collgpsing is warranted so that companies
intending to export subject merchandise, like COFCO, can ensure that they are not sdling at less than
far vdue. In order to provide more predictability with respect to when collapsing is warranted for
some or al of COFCO's affiliates, COFCO poses severd questions in its case brief with respect to this
meatter by asking the Department what it would do if COFCO's dffiliate, Xiamen Jahua, sarted sdling
to the U.S. market subject merchandise produced by Fujian Zishan and what rate it would assign to
COFCO. Otherwise, COFCO maintains that the Department departed from its general collapsing
principle in the Prdiminary Results.

Second, COFCO argues that the Department did not correctly implement its collapsing requirements
with respect to it because two of these requirements (i.e., 19 CFR 351.401(f)(1) and (2)) are not met
by its affiliated producers. With respect to the applicability of 19 CFR 351.401(f)(1) in this case,
COFCO contends that dl three of its affiliated producers (i.e., COFCO Zhangzhou, Fujian Zishan, and
Y u Xing) have production facilities for producing smilar or identical products that would require
subgtantia retooling in order to restructure manufacturing priorities. For example, COFCO dates that
the Department confirmed through verification that Yu Xing isafully verticaly integrated canned
preserved mushroom producer, whereas Fujian Zishan purchases both fresh mushrooms and tin cans
used to produce preserved mushrooms and COFCO Zhangzhou has no retorting equipment (i.e.,
equipment necessary for canned mushroom production) and does not can its preserved mushrooms.
Therefore, COFCO concludes that because Fujian Zishan and COFCO Zhangzhou are not currently
producing the fresh mushrooms which they use to produce preserved mushrooms, these ffiliated
producers have virtualy no opportunity to establish production facilities necessary for them to dart their
own mushroom growing and collection operations. Consequently, COFCO argues that a substantia
addition to each company’ s facilities and/or production operations would be required for both Fujian
Zishan and COFCO Zhangzhou to grow and harvest mushrooms. COFCO, therefore, contends that
the Department should not collapseits three affiliated producersin the fina results because COFCO
Zhangzhou and Fujian Zishan each have vadtly different production capabilities which would be
extremely difficult, if not impossible, to restructure so that their equally dissmilar production processes
are more Similar to those of Yu Xing (i.e., the affiliated producer which actualy produced the subject
merchandise sold by COFCO to the United States during the POR).

With respect to the applicability of 19 CFR 351.401(f)(2) in this case, COFCO contends that there
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does not exist a ggnificant potentia for manipulation of price or production between Yu Xing and
Fujian Zishan because these companies neither share the same generd manager nor have common
ownership. Specificdly, COFCO argues that its parent company, through Xiamen Jiahua, does not
have a ggnificant ownership in Fujian Zishan and nather its parent nor Xiamen Jahua has a sgnificant
level of common control in Fujian Zishan's operations. For example, COFCO cites the Department’s
verification report for Fujian Zishan as evidence that Xiamen Jiahua s representative on Fujian Zishan's
board of directors does not exhibit any control and/or influence over Fujian Zishan's export pricing or
production decisons. Moreover, COFCO contends that there is no evidence on this record that
supports afinding that the operations of Yu Xing and Fujian Zishan are sufficiently intertwined.
Specificaly, COFCO contends that the Department’ s verification findings clearly demondirate that Yu
Xing and Fujian Zishan do not share the same employees, suppliers, managers, board members, or
pricing information, and do not have any intercompany transactions. Therefore, for the reasons sated
above, COFCO argues that the Department has no basis in this review to collapse Yu Xing and Fujian
Zishen (i.e., two of its affiliated producers) and should reverseits preliminary decison on thisissue.

COFCO as0 argues that the Department cannot depart from its ca culation methodology established in
prior reviews of only using Yu Xing's factors of production to determine COFCO’s margin because it
has not clearly provided the grounds for departing from prior norms and because such action works to
COFCO's detriment. Moreover, COFCO points out that by including Fujian Zishan's factor datain its
andyss, the Department has created a margin for COFCO where one would not exist if the
Department refrains from using a new cd culation methodology which was announced for the first time
in the Prliminary Reaults. In support of its argument, COFCO cites to Shikoku Chemica Corp. v.
United States, 16 CIT 382, 288-89, 795 F. Supp. 417, 421-22 (1992) (*Shikoku Chemicd”).
COFCO argues that the Court of International Trade (“CIT”) ruled in Shikoku Chemical that it was an
abuse of discretion and unreasonable for the Department to dter its caculation methodology in that
review given that the respondent had relied on the Department’ s methodology in prior reviews so thet it
could eventudly apply for revocation of the antidumping duty order. Therefore, COFCO argues that
the Department can only change its ca culation methodology with respect to COFCO on a prospective,
rather than on aretroactive, bass.

In response to COFCO’ s claim that the Department did not follow its collgpsing principles because it
did not indicate whether the rate assigned to COFCO aso applied to the collapsed entity, the petitioner
contends that implicit in the Department’ s decision to collgpse COFCO with its affiliated producersis
the understanding that they will be treated as asngle entity. Therefore, the petitioner maintains that
trestment as a Sngle entity implies the application of a sngle antidumping margin. In support of its
position, the petitioner cites the Department’ s collgpsing decison memorandum issued in the
Priminary Resultsin which the Department stated that “... based on the totdity of the circumstances,
the Department will collapse ffiliated producers and treat them as a single entity where the criteria of
19 CFR 351.401(f) are met.”  To the extent that the Department determines that any clarification of its
margin assgnment is necessary, the petitioner states that the Department can further specify the bases
for application of the calculated collapsed margin in the fina results. Moreover, in response to the
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hypothetica collgpsing stuations which COFCO posed to the Department in its case brief, the
petitioner contends that the Department should not engage in making decisions on this issue based on
hypothetical Stuations and andysis. Rather, the petitioner maintains that the Department should base its
collgpsing decision on the facts before it and develop its collapsing practice when new Stuations present
themsdves.

In response to COFCO' s claim that its three affiliated producers each have production facilities for
producing Smilar or identica products that would require substantia retooling in order to restructure
manufacturing priorities, the petitioner points out that with repect to producing the subject merchandise
(i.e., preserved mushrooms), each of COFCO' s affiliated producers has the necessary facilities.
Moreover, the petitioner contends that COFCO overdtates the differences between each of its
affiliates production facilities for producing the subject merchandise. For example, the petitioner notes
that Fujian Zishan, like Yu Xing, could easly grow fresh mushrooms rather than purchase them without
subgtantia investment or retooling. The petitioner dso maintains that the Department should not
consder whether COFCO' s affiliated producers purchase or produce the intermediate product (i.e.,
fresh mushrooms) as the determining factor with respect to whether or not each of COFCO' s &ffiliated
producers has smilar production facilities. If the Department were to adopt such an gpproach, the
petitioner contends the Department would severdly limit its flexibility in how it conducts collapsing
determinations. Moreover, the petitioner points out that such an approach would be inconsstent with
the clear intent of 19 CFR 351.401(f).

In response to COFCO'’ s claim that the Department has no basisto find that there exists a Sgnificant
potentia for manipulation of price or production between Y u Xing and Fujian Zishan, the petitioner
notes that the record shows that COFCO has dready manipulated production of the subject
merchandise among these affiliates. Specificaly, the petitioner notes that in the lessthan-fair-value
(“LTRV") investigation, Fujian Zishan's factors data was used to determine COFCO’'s margin. Asa
result of shifting its source of production among effiliates, the petitioner points out thet in the first
adminigrative review, Yu Xing's data rather than Fujian Zishan' s factor data served as the basis for
determining COFCO’s margin. Because thereis a history of actua manipulation of production
between Y u Xing and Fujian Zishan, the petitioner contends that the Department was judtified in
deciding to collapse COFCO's affiliated producers in the Preliminary Results. In support of its
argument, the petitioner cites Sater Steel Corp. v. United States, 279 F. Supp. 2d 1370, 1380 (CIT
2003).

Moreover, the petitioner maintains that the record clearly shows that there exists a significant level of
common control over Fujian Zishan and Y u Xing by COFCO's parent, China Nationa. Specifically,
the petitioner maintains that China Nationd’ s Sgnificant ownership in Fujian Zishan via Xiamen Jahua
(another company which is dso affiliated with COFCO and China Nationa) and in Y u Xing through
COFCO demonstrates common control pursuant to section 771(33)(F) of the Act. Although COFCO
clamsthat Xiamen Jahua s management has infrequent contact with Fujian Zishan' s management, the
petitioner maintains this dam, if valid, does not undo the reaionship and dose afiliaion which China
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Nationa haswith Fujian Zishan through Xiamen Jahua. Therefore, the petitioner maintains that
COFCO' s argument that no potentia for manipulation exists between its affiliated producersis without
merit.

In response to COFCO’ s claim that the Department did not correctly implement its collgpsing
requirements, the petitioner points out that COFCO failsto identify any specific factor or evidence that
conflicts with the Department’ s collgpsing andysis. Therefore, the petitioner contends that the
Department has no reason to change its preliminary decision to collapse the COFCO companies.

Findly, in response to COFCO’ s assertion that the CIT’ s decison in Shikoku Chemicd prevents the
Department from dtering its caculation methodology in this review with respect to it by collgpsing for
the firg time its affiliated producers, the petitioner maintains that Shikoku Chemicd involved a different
fact pattern. Specificaly, the petitioner notes that Shikoku Chemicd ruled that it was unreasonable for
the Department to dter its caculation agpproach in areview in which the respondent had requested
revocation in which the fact pattern had not changed from the origind LTFV invedtigation. The
petitioner maintains that the Stuation in this review is different from that in Shikoku Chemical because
COFCO has shifted production among its affiliated suppliers from the LTFV investigetion to the
present and that this fact done provides a sufficient basis for the Department to dter its calculation
methodology with respect to COFCO by collgpsing its affiliated producers.

Department’ s Position:

We agree with the petitioner that collapsing is warranted in this case and have collgpsed COFCO and
five of its filiates (i.e., China Nationd, COFCO Zhangzhou, Fujian Zishan, Xiamen Jahua, and Yu
Xing) in accordance with section 771(33) of the Act and the criteria enumerated in 19 CFR 351.401(f)
inthefina results. We agree with COFCO that the rate assigned to the entity we have collgpsed in the
find results gppliesto COFCO aswell asthe affiliates of COFCO which we collgpsed.  Although we
aso agree with the petitioner that the Department’ s guiddines for collgpsing in an NME case have been
clearly articulated in our Preliminary Results, for purposes of further clarification, we have discussed in
detall the basisfor our collgpsing decison below.

As discussed in the Prdliminary Reaults, to the extent that section 771(33) of the Act does not conflict
with the Department’ s application of separate rates and enforcement of the non-market economy
(“NME”) provision, section 773(c) of the Act, the Department will determine that exporters and/or
producers are effiliated if the facts of the case support such afinding (see 69 FR at 10413). Wefind
that this condition has not prevented us from examining whether certain exporters and/or producers are
affiliated with COFCO in this adminigrative review. While COFCO has chalenged the Department’s
preliminary collgpsing determination with repect to Fujian Zishan, none of the parties has contested our
decison made in the Preiminary Results that COFCO, COFCO Zhangzhou, Y u Xing, Fujian Zishan,
and Xiamen Jahua are affiliated through the common control of COFCO'’ s parent company pursuant to
section 771(33)(F) of the Act, or that sufficient control exists between these entities to believe that
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Fujian Zishan is affiliated with COFCO, COFCO Zhangzhou, Y u Xing, and Xiamen Jahuain
accordance with section 771(33)(G) of the Act based on the fact that there are common individuasin
positions of control and/or influence between and among these companies. Therefore, congstent with
our verification findings, we continue to find in the find results that COFCO, COFCO Zhangzhou, Yu
Xing, Fujian Zishan, and Xiamen Jahua are afiliated through the common control of COFCO’ s parent
company pursuant to section 771(33)(F) and (G) of the Act.

Pursuant to 19 CFR 351.401(f), the Department will collapse producers and treat them asasingle
entity where (1) those producers are afiliated, (2) the producers have production facilities for
producing smilar or identical products that would not require substantid retooling of ether facility in
order to restructure manufacturing priorities, and (3) there isa significant potentia for manipulation of
price or production. In determining whether aSgnificant potentid for manipulation exists, the
regulations provide that the Department may congder various factors, including (1) the level of common
ownership, (2) the extent to which managerid employees or board members of one firm st on the
board of directors of an affiliated firm, and (3) whether the operations of the ffiliated firms are
intertwined. (See Gray Portland Cement and Clinker From Mexico: Find Results of Antidumping
Duty Adminidrative Review, 63 FR 12764, 12774 (March 16, 1998) and Find Determingtion of Sdes
a Less Then Fair Vaue: Collated Roofing Nails from Taiwan, 62 FR 51427, 51436

(October 1, 1997).)

Also, as discussed in the Prdiminary Results, to the extent that the Department’ s collgpsing regulation
(i.e,, 19 CFR 351.401(f)) does not conflict with the Department’ s application of separate rates and
enforcement of the NME provision, the Department will collapse two or more &ffiliated entitiesin a
case involving an NME country if the facts of the case warrant such trestment. Furthermore, we o
noted in the Preliminary Results that the factors listed in 19 CFR 351.401(f)(2) are not exhaudtive, and
in the context of an NME investigation or adminigtrative review, other factors unique to the relaionship
of busness entities within the NME may lead the Department to determine that collapsing is either
warranted or unwarranted, depending on the facts of the case (see 69 FR at 10414). See Hontex
Enterprises, Inc. v. United States, 248 F. Supp. 2d 1323, 1342 (noting that the application of
collgpsing in the NME context may differ from the standard factors listed in the regulation).

In summary, depending upon the facts of each investigation or administretive review, if thereis evidence
of sgnificant potentia for manipulation or control between or among producers which produce smilar
and/or identical merchandise but may not al produce their product for sde to the United States, the
Department may find such evidence sufficient to apply the collgpsing criteriain an NME context in

order to determine whether al or some of those affiliated producers should be treated as one entity (see
Certain Hot-Rolled Carbon Stedl Hat Products from the People's Republic of China: Preliminary
Determination of Sales at Less Than Fair Vadue, 66 FR 22183 (May 3, 2001); Notice of Fina
Determination of Salesat Less Than Fair Vaue: Certain Hot-Rolled Carbon Stedl Flat Products from
the People’ s Republic of China, 66 FR 49632 (September 28, 2001) (“Certain Hot-Rolled Carbon
Sted Flat Products’); and Anshan Iron & Sted Co. v. United States, Slip. Op. 03-83 at 32-33 (CIT
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2003) (“Anshar)).

Since the Prliminary Results, we have conducted verification of the data which served as the basis for
our collapsing decison. Based on our verification findings, we find that our collgpsing decison was
incomplete because it did not address the role of two of COFCO's other &ffiliates, exporters China
Nationd (i.e., COFCO's parent company) and Xiamen Jahua, which are part of the network of
common control described above. Therefore, for the reasons mentioned below, we have adso included
these two companiesin our collgpsing andysisin the find results.

As noted above, none of the partiesin this case contest the fact that COFCO, China Nationd,
COFCO Zhangzhou, Fujian Zishan, Xiamen Jahua, and Yu Xing are affiliated through the common
control of COFCO' s parent company pursuant to section 771(33)(F) and (G) of the Act. Three of
these entities, COFCO Zhangzhou, Fujian, Zishan, and Y u Xing are producers. With respect to
whether COFCO Zhangzhou, Fujian Zishan, and Y u Xing have production facilities for producing
amilar or identical products that would not require substantia retooling of either facility in order to
restructure manufacturing priorities as required by 19 CFR 351.401(f)(1), it isnot our practice to
consider the sourcing of inputs used to produce merchandise subject to the antidumping duty order
(i.e,, fresh mushrooms) for purposes of this analys's, but rather we consider a producer’ s ability to
produce the find product subject to the order (i.e., preserved mushrooms) a more significant factor for
determining whether this collgpaing criterion ismet. It istrue that Yu Xing grows on leased land the
fresh mushrooms it uses in the preserved mushroom production process whereas both COFCO
Zhangzhou and Fujian Zishan purchase their fresh mushrooms. However, this distinction is not relevant
in addressing the question of whether these producers are able to produce preserved mushrooms.
Moreover, as we have seen in the course of adminigtering this antidumping duty order, canned
mushroom producers will base their decision on whether to lease land to grow fresh mushrooms or to
purchase the fresh mushrooms on financid considerations. Such decisons do not prevent the potentid
of manipulating mushroom production between producers.

Inthis case, dl three affiliated producers produce merchandise which would be subject to the
antidumping duty order if this merchandise entered the United States because al three producers have
the facilities necessary to produce preserved mushrooms. Fujian Zishan and Y u Xing both have the
necessary retorting equipment to produce preserved mushrooms in cans and the ability to produce
preserved mushroomsin jars. Infact, Fujian Zishan and Y u Xing both produce the same canned
mushroom products (see Fujian Zishan verification report at 9-10; and Y u Xing verification report at 8-
9). Although COFCO Zhangzhou does not have retorting equipment, it does produce preserved
mushrooms at its facility aswell (dbet in barrds) (see COFCO Zhangzhou verification report at 7-8).
Therefore, for the reasons noted above, we continue to find a sufficient basis to conclude that al three
producers at issue have facilities for producing Smilar or identica products (i.e., preserved
mushrooms), such that no retooling a any of the three facilitiesis required in order to restructure
manufacturing priorities.
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With respect to whether thereis a significant potential for manipulation of price or production among
COFCO and its affiliates, we have re-examined (1) the level of common ownership, (2) the extent to
which managerid employees or board members of one firm st on the board of directors of an affiliated
firm, and (3) whether the operations of the affiliated firms are intertwined. Based on our verification
findings, we continue to find that there is a significant level of common ownership between and among
COFCO, ChinaNationd, Xiamen Jahua, COFCO Zhangzhou, Fujian Zishan, and Y u Xing.
Specificaly, COFCO holds a significant ownership sharein Y u Xing and both COFCO and Yu Xing
hold significant ownership sharesin COFCO Zhangzhou. Moreover, COFCQO’s parent company,
China Nationd, holds a sgnificant ownership share in Xiamen Jahua which holds a sgnificant
ownership sharein Fujian Zishan. (See COFCO/China Nationd verification report at 5-7; Yu Xing
verification report at 4; Xiamen Jahua verification report at 4-5; and Fujian Zishan verification report at
5-6.)

We ds0 continue to find that a Significant level of common control exists amnong these companies.
Specificaly, based on our verification findings, we confirmed that China Nationa gppointed COFCO's
generd manager and that this same individua was gppointed by China Nationd to be Xiamen Jahud's
executive director and serves as a board member at both COFCO Zhangzhou and Y u Xing (see
COFCO/China Nationd verification report at 8; Xiamen Jahua verification report a 3; Yu Xing
verification report a 3; and COFCO Zhangzhou verification report a 3). Moreover, Xiamen Jahua's
generd manager isavice charman on Fujian Zishan's board of directors (see Fujian Zishan verificaion
report & 5). Moreover, in order to further examine the leve of involvement of Xiamen Jiahua s generd
manager in Fujian Zishan's operations as a member of the board, at verification we requested Fujian
Zishan to supply us with any board meeting minutes. Although its articles of associaion explicitly Sate
that board meeting minutes should be maintained by the company in the ordinary course of business,
company officias a Fujian Zishan sated that no such board meeting minutes were maintained by the
company (see Fujian Zishan verification report at 4-5). With the exception of Fujian Zishan, each of
the affiliated companies produced such documentation (i.e., board meeting minutes) upon request at
veification. Accordingly, it was only Fujian Zishan which did not provide thisinformetion to the
Department. In light of these missing documents and the fact that the articles of association mandate
that Fujian Zishan maintain these documents, we have made the adverse presumption, pursuant to
section 776(a) and (b) of the Act, that these missing documents contain indicia of Xiamen Jahua's
involvement in Fujian Zishan's activities. Such a presumption is necessary because it does not appear
that Fujian Zishan has acted to the best of its ability in providing the requested necessary information
(which its own articles of association mandate should be maintained) to the Department.

We a0 find that the operations of COFCO, COFCO Zhangzhou, Y u Xing, Fujian Zishan, aswell as
China Nationd and Xiamen Jahua are sufficiently intertwined. Specificdly, based on our verification
findings, China Nationa consolidates COFCO' s and Xiamen Jahua sfinancid datain itsfinancia
datements as well as issues a business plan which provides guidance to its affiliated companies (e.g.,
COFCO and Xiamen Jiahua) through the use of export targets based on the generd category of
product (i.e., foodstuffs) listed in the business plan (see China National/COFCO verification report at 8



-12-

and 12). Moreover, based on our verification findings,

we find that there are Sgnificant sdes transactions between and among the above-mentioned effiliates
which serve as additiona evidence that their operations are intertwined. For example, athough
COFCO was able to purchase mushrooms from any of its three affiliated producers, it decided to
purchase mushroom products from only Y u Xing and COFCO Zhangzhou during the POR. Similarly,
it decided to purchase non-mushroom products from Fujian Zishan. Moreover, dthough COFCO was
able to purchase mushroom products from both affiliated and unaffiliated producers for sdeto the U.S.
market, it decided only to export to the U.S. market mushroom products produced by its effiliate Yu
Xing (see China Nationa/COFCO verification report a 17-18; and Fujian Zishan verification report a
11). Inaddition, even though Fujian Zishan could have exported dl of its mushroom products (i.e.,
subject and non-subject mushroom products) on its own, it chose to export through Xiamen Jahua and
COFCO non-subject mushroom products (e.g., marinated mushrooms) to the U.S. market (see Fujian
Zishan verification report a 12). Similarly, Xiamen Jiahua was able to purchase mushroom products
for export from both Fujian Zishan and COFCO Zhangzhou, but decided not to sell those productsto
COFCO for export to the United States. Rather, it chose to export these products on its own to third
country markets if they were in-scope merchandise or to the U.S. market if they were out-of-scope
merchandise (see Xiamen Jahua verification report at 10; and Fujian Zishan verification report at 12).
In addition, Xiamen Jahua sold mushroom products (which were not produced by any of the three
affiliated producers) to COFCO which, in turn, exported the products to third country markets (see
China Nationa/COFCO verification report at 18; and Xiamen Jiahua verification report at 10).
Furthermore, sncethe LTFV investigation, COFCO has shifted its source of supply among its affiliates.
Specificaly, during the LTFV investigation period, COFCO sourced from Fujian Zishan the preserved
mushrooms it exported to the United States. However, COFCO now purchases its preserved
mushrooms from its other affiliated producer, Y u Xing (see Noatice of Fina Determination of Sales at
Less Than Fair Market Vaue: Certain Preserved Mushrooms from the Peopl€' s Republic of China, 63
FR 72255, 72258 (December 31, 1998) and Prdiminary Results).

In response to COFCO' s dlegation that the Department’ s decision to significantly ater the method by
which it determines its antidumping duty margin is not in accordance with the CIT’ s decison in Shikoku
Chemicd, we note that the facts are different in this case. Specificdly, in this case COFCO has shifted
its production among affiliated producers since the LTFV investigation segment of this proceeding.
Therefore, unlike the Situation in Shikoku Chemicd, the facts have changed from the LTFV
investigation to this review with respect to COFCO. As previoudy stated, COFCO purchased subject
merchandise from Fujian Zishan for export to the United States during the LTFV investigation. In
contrast, COFCO is currently exporting to the United States subject merchandise purchased from Yu
Xing in which COFCO obtained a dgnificant ownership share during this POR (i.e., November 2002)
(see Yu Xing verification report a 3). Therefore, we find that the facts in this case are dissmilar to
thosein Shikoku Chemica and, as aresult, COFCO’ s argument is without merit.

Furthermore, we note that our analysisin this case is consstent with the Department’ s collgpsing
andyssin Anshan In Anshan, the CIT upheld the Department’ s collgpsing methodology and agreed
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that not collapsing the producersin that case would dlow foreign producers with multiple facilities to
move production of U.S. sdesto the most efficient plants, thereby understating NV. See Anshanat 33.
Our andyssin this case is congstent with that determination.

For purposes of determining whether to assign the same rate to al entities which the Department has
collapsed (i.e., the collapsed entity), we recognize that in the Prdiminary Reaults, the Department was
not explicit in its assgnment of the “collgpsed rate” For the find results, we note that implicit in the
Department’ s decision to collgpse the above-referenced companiesis that the resulting rate would
goply to dl of the companiesin the collgpsed entity, provided that the entity asawhole isdigible for a
Separate rate, because to do otherwise would defeat the purpose of collapsing them in the first place.
We dso note that the rationale for collapsing, to prevent manipulation of price and/or production (see
19 CFR 351.401(f)), appliesto both producers and exporters, if the facts indicate that producers of
like merchandise are affiliated as a result of their mutud relationship with an exporter. Inthis case,
COFCO and its collapsed affiliates, as awhole, are entitled to a separate rate based on the datain their
guestionnaire response as verified by the Department (see “ Separate Rates’ section of Federal Register
notice for further details). Therefore, based on the foregoing analys's, we have determined it
appropriate to gpply the “collapsed” rate to dl of the affiliated companies comprising the collapsed
entity. This determination is specific to the facts presented in this review and based on severd
congderations, including the structure of the collapsed entity, the level of control between/among
affiliates and the leve of participation by each dffiliate in the proceeding. Given the unique reaionships
which arisein NMEs between individua companies and the government, a separate rate will be granted
to the collgpsed entity only if the facts, taken as awhole, support such afinding. The granting of a
separate rate to the entire entity is warranted in this case for the reasons stated above. Accordingly, we
have collapsed COFCO and its affiliates, China Nationad, COFCO Zhangzhou, Fujian Zishan, Xiamen
Jahua, and Yu Xing, and we have assgned to dl of them the same antidumping rate in the find results.

Comment 2.  Calculating a Weighted-Average Normal Value for Unique Products Which Were
Produced by More Than One of COFCO'’ s Affiliated Producers

In instances where more than one of COFCO' s affiliated producers produced the same canned
mushroom product, in the Prdiminary Results we first weight-averaged the factors of production
reported by each producer for those products and applied the appropriate surrogate vaues to the
weighted-average factorsin order to derive normal vaue (“NV”). We then compared U.S. price to
NV in COFCO's priminary results margin program.

If the Department determines that collgpsing is warranted in this case with respect to COFCO and its
affiliated producers, COFCO argues, the Department should first calculate NV for each product based
on the factors of production at each separate facility and then average the NV's by applying aweighting
factor based on the total production quantity of each unique product. In support of its argument,
COFCO cites Certain Hot-Rolled Carbon Steel Flat Products where the Department used the above-
mentioned methodology for purposes of deriving NV based on the data furnished by affiliated




-14-
producersin that case.

The petitioner contends that COFCO'’ s request to weight average NV s for each of its facilities instead
of the factors of production is an attempt to dilute the Department’ s collgpsing decison, and that its
caculation methodology used in the Preliminary Results is in accordance with the spirit of collapsing
sales and properly treats the costs reported by collapsed producers collectively. In support of its
position, the petitioner cites Antidumping Duties and Countervailing Duties Notice of Proposed
Rulemaking and Request for Public Comments: Antidumping Duties and Countervailing Duties, 61 FR
7308, 7330 (February 27, 1996).

However, the petitioner agrees with COFCO that the Department’ s cal culation methodology used in
the Prdiminary Results inadvertently derived a smple average rather than aweighted average of the
factors of production reported by COFCO's affiliated producers. Therefore, to correct this calculation
error, the petitioner proposes inserting specific production weight-averaging ingructionsinto the SAS
program used by the Department to calculate COFCO’s margin in the fina results.

Department’ s Position:

We agree with COFCO and have used the NV calculation method employed in Certain Hot-Rolled
Carbon Steel Flat Products to determine COFCO's margin in the final results. Although the method
we employed in the Prliminary Resultsis one possible and acceptable method of determining NV in
Stuations where more than one collapsed producer produces the same product, we recognize that
employing such amethod in this case would not result in any significant numericd differencein the
results from the method employed in Certain Hot-Rolled Carbon Steel Flat Products, despite the fact
that the sourcing of sgnificant inputs (i.e., fresh mushrooms and cans) differs among producers (see
Caculation Memorandum for the Finad Results for China Processed Food Import & Export Company,
dated September 1, 2004 (“COFCO Calculation Memorandum”), for further details). Therefore, to
provide more consstency and transparency when determining NV in Situations where collgpsng
producersis warranted, we have employed the same NV ca culation method used in Certain Hot-
Rolled Carbon Steel Flat Products for this purpose in the final results. Furthermore, this calculation
methodology is consistent with the vast mgjority of cases wherein the Department has decided to
collgpse producers/exporters.

Comment 3:  Valuing the Intermediate Input for Producers Which Leased Farm Land to
Produce Intermediate Input

The petitioner argues that for the respondents in these reviews who leased farm land to grow fresh
mushrooms (i.e., an intermediate product which is used to produce canned (preserved) mushrooms),
the Department should vaue the fresh mushrooms used in the canning process rather than the inputs
used to produce the fresh mushroomsin accordance with the Department’ s criteria articulated in the
Fina Determination of Sdesat Less Than Fair Vaue: Certain Frozen Fillets from the Socidist
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Republic of Vietnam, 68 FR 37116 (June 23, 2003) and accompanying Issues and Decision
Memorandum at Comment 3) (“Frozen Fillets’). Specificdly, the petitioner contends that the factsin
Frozen Fillets are anal ogous with the facts in these reviews for the following three reasons. First, the
petitioner maintains that certain respondentsin this review (i.e., Green Fresh, Primera Harvest,
Shenxian Dongxing and COFCO' s supplier Yu Xing), are not fully integrated producers because each
of these companies leased farm land to grow the fresh mushrooms during the period of these reviews.
Asaresult, the petitioner contends that these respondents are smilar to the frozen fillet respondents
because they aso did not own, or bear the full risk of lossfor, their growing operations. Second, the
petitioner contends that valuing the fresh mushrooms rather than the inputs used to produce the fresh
mushrooms will lead to amore accurate result by capturing the additional costsincurred at prior stages
of production. In thisregard, the petitioner asserts that the above-mentioned respondents are not fully
integrated canned mushroom producers because they lease the farmland to grow the fresh mushrooms,
whereas the Indian producers (i.e., Agro Dutch and Flex Foods) whose financid datais being
congdered for purposes of deriving a surrogate overhead percentage ratio, are integrated producers.
Third, the petitioner contends that the Indian surrogate producer financia data from which the
Department derives afactory overhead ratio does not include an expense for leasing land or the
additiona costs (i.e., building sheds, etc.) which are incurred when growing mushrooms on leased land.
In support of its position, the petitioner also cites the Department’ s recent decisions on thisissuein
Notice of Fina Determination of Sdes et Lessthan Fair Vaue: Carbon and Certain Alloy Sted Wire
Rod from Ukraine, 67 FR 55785 (August 30, 2002); and Certain Hot-Rolled Carbon Steel Hat
Products.

In response to COFCO' s argument (discussed further below) that the Department should use Yu
Xing's fresh mushroom growing factors to value the fresh mushroom consumption data reported by its
two other affiliated producers (which did not grow fresh mushrooms during the POR), the petitioner
maintains that use of this method would reduce the accuracy of the Department’ s antidumping duty
caculation. In response to COFCO’ s contention that the Department use COFCO'’ s proposed
method because the production experiences of the surrogate Indian producers more closdly match
those of Yu Xing than those of Fujian Zishan and COFCO Zhangzhou, the petitioner contends that the
Department has rgjected such an argument when parties in prior cases have argued that the surrogate
Indian financid statements used mugt relate to Indian companies whose operations provide an identica,
or nearly identica, match to the structure of Chinese producers. In support of its argument, the
petitioner cites Notice of Final Determination of Sdles at Less Than Fair Vaue and Negetive Find
Determination of Critical Circumgtances. Certain Color Televison Receivers From the Peoplé's
Republic of China, 69 FR 20594 (April 16, 2004) (“CTVS").

Alternatively, should the Department decide not to follow the methodology used in Frozen Fillets, the
petitioner contends that the Department should at a minimum separately value the land lease costs
incurred by the respondents by using a surrogate land lease vaue in accordance with the Department’s
practice. In support of its counter-argument, the petitioner cites Fresh Garlic from the People’'s
Republic of China: Preliminary Results of Antidumping Duty New Shipper Review, 69 FR 40607,
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40611 (July 6, 2004) (“Fresh Garlic”).

If the Department decides to apply the methodology used in Frozen Filletsin this case, COFCO
argues, the Department should value the fresh mushrooms purchased by its affiliated producers, Fujian
Zishan and COFCO Zhangzhou, by using the mushroom growing inputs reported by its other affiliated
producer Yu Xing. COFCO points out that the production experiences of the surrogate Indian
producers more closely match that of Y u Xing than those of Fujian Zishan and COFCO Zhangzhou.
Specificaly, COFCO arguesthat, like Yu Xing, the surrogate Indian producers are integrated
producers which grow their fresh mushrooms and therefore have similar production processes.
Therefore, COFCO maintains that the surrogate percentage ratios which the Department will derive
from the data obtained from the Indian surrogate producers financia reports do not reflect the
production experience of non-integrated producers like Fujian Zishan and COFCO Zhangzhou which
purchase their fresh mushrooms. Accordingly, if the Department decides to depart from the
respondents actua factor of production experience, COFCO maintains, the Department should use

Y u Xing's fresh mushroom growing factors to vaue the fresh mushroom consumption data reported by
Fujian Zishan and COFCO Zhangzhou.

COFCO a0 contends that the Department should not include in the NV caculation an additional
amount for land lease costs because there is no evidence on the record to suggest that the Indian
surrogate companies financia reports do not adso include land and shed costs. Specificaly, COFCO
maintains that the data contained in the Indian surrogate companies financia reports reflect costs for
“lease rent” and/or “rent” expenses which the Department included in the sdlling, generd and
adminigtrative (“ SG&A”) expenseratio caculation in the Preiminary Results Moreover, COFCO
notes that the Department included other expenses associated with leasing such as“repair and
maintenance’ and “depreciation” in the SG& A and/or factory overhead ratio calculation.  Therefore, to
avoid double-counting, COFCO argues that the Department should not add to NV acost that is
dready captured in the factory overhead and SG& A ratio caculations.

Alternatively, COFCO argues that the Department should not add a vaue for land lease coststo Yu
Xing'sNV calculations because the Department’ s practice is not to tailor its NV ca culations based on
the production experience of the surrogate producers. The respondent urges the Department to
continue this approach in these reviews. However, if the Department decides to include land lease
costsinits NV caculation, COFCO contends, the Department must remove any expenses from the
Indian surrogate companies financid reports which the respondents do not incur.

Moreover, in its comments on the land |ease va ue submitted on August 5, 2004, COFCO argues that
the Department should use an dternative land lease vaue from a 1996 policy notification issued by the
State of Rgjasthan, rather than the land lease value from the 2001 Punjab State Devel opment Report
(“Punjab Report™), because the vaue from the Punjab Report does not appear to be an actual cost for
leasing land and because it is unclear what the vaue itsdf represents (i.e., 17,500 rupees per hectare
versus 17.500 rupees per hectare).
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Inits August 5, 2004, comments, Gerber and Green Fresh argue that the Department should not
separately vaue land lease costs because the Indian surrogate companies financia dataindicates that
they own their own land. Therefore, Gerber and Green Fresh contend that cost of land is aready fully
accounted for in the Department’ s surrogate financia ratio calculations.

Inits August 16, 2004, rebutta comments, the petitioner claims that the vaue contained in the Punjab
Report is unquestionably aland lease value which represents 17,500 rupees per hectare.

Department’ s Position:

We disagree with the petitioner that the factsin this case require that we apply the valuation
methodology from Frozen Fillets and vaue the intermediate product (i.e., fresh mushrooms) rather than
the inputs certain respondents used to grow the fresh mushrooms during the POR.

Specificaly, with the exception of two of COFCO' s affiliated producers, we find that each of the
respondents in this review for which we calculated a margin actudly grew the fresh mushrooms which
they used to produce the subject merchandise (i.e., preserved mushrooms). While the petitioner
maintains that these respondents are not integrated producers because they do not own the land which
they used to produce the fresh mushrooms, we consider these respondents to be integrated producers
because they each incurred the cogts to produce the fresh mushrooms on land which they each leased
from unaffiliated farmers during the POR. Therefore, each respondent in this review purchased and/or
supplied the inputs which were used to grow the fresh mushrooms on the land which they leased, and
asaresult, bore thefull risk of lossfor their growing operations. Unlike the Situation in Frozen Fillets
where the Department placed greet importance on the extent to which fish farmer actualy bore the
costs of operating the cages which they leased to raise the fish, the respondents in these mushroom
reviews bear dl the cogts of growing the mushrooms by supplying al of the materid, energy, and labor
inputs necessary for this purpose. Furthermore, certain respondents (e.9., Primera Harvest) in these
reviews actually constructed the sheds which they used on the land they leased. Other respondents
(eg., Shenxian Dongxing and Yu Xing), however, did not. Rather, the land each company |eased
aready contained sheds (i.e., brick and/or clay) which were permanent rather than temporary (i.e,
straw huts) structures. Nonetheless, these additiona costs are normally treated as overhead items and
not directly valued for purposes of determining a respondent’ s materia costs. We have no reason to
try to account for shed cogtsin the mushroom value when such costs are normaly considered overhead
items. Therefore, we do not consder vauing the fresh mushrooms rather than the inputs used to
produce fresh mushrooms a more accurate method of capturing al of the costs which a respondent
would necessarily incur to grow fresh mushroomsiif it used its own land rather than leased the land in
order to produce the subject merchandise.

Findly, as a genera matter, the 2002-2003 financid reports of the two surrogate Indian producers (i.e.,
Agro Dutch and Hex Foods) which we are using to derive our financid ratios should include any and/or
al additiond costs associated with producing fresh mushrooms (i.e., land lease costs and/or mushroom
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shed usage) even if these Indian producers do not in fact own the land used to grow fresh mushrooms.
The depreciation data contained in both Indian producers financid reportsindicates that each ownsthe
land to operate its facilities. However, we are unable to determine based on the data contained in the
record whether the land owned aso includes the land which both companies used to grow fresh
mushrooms. Therefore, absent information to the contrary, we have to consider whether the two Indian
surrogate producers may have leased the land they used to grow the fresh mushrooms and, if so,
whether such leasing expenses are included in their financid reports. Our review of each producers
financid report indicates that such expenses are included. Specificdly, the adminigtrative portion of
Agro Dutch’' s 2002-2003 financid report includes an expense item for lease. Smilarly, the
adminigtration portion of Flex Foods 2002-2003 financid report includes an expense item for both rent
and lease rent. Although, these line items might include a variety of lease expenses, we find no basisto
conclude that dl types of lease expenses (i.e., machinery, land, etc.) would not be included in one or
both of these lineitems. This Situation differs from the Stuation in Fresh Garlic, cited by the petitioner,
because in that case the Department was using an Indian tea producer’ s financia report as a surrogate
for agarlic producer’s sdlling, generd and adminidrative (“SG&A”) expenses and factory overhead
costs and that surrogate producer’ s financid report did not have a separate line item for leasing
expenses (see Fresh Garlic, 69 FR at 40611). Therefore, we do not find it appropriate to separately
vauethe cogt of land lease in this case because we consder this expense to be included in the financid
data of the Indian surrogate producers which we are using to derive surrogate financia ratios.

Comment4:  Shenxian Dongxing’ s Reported Mushroom Growing Inputs

If the Department determines not to apply the Frozen Fillets criteriain this case to vaue the
intermediate product (i.e., fresh mushrooms) used by Shenxian Dongxing, the petitioner contends, the
Department must value Shenxian Dongxing’ s usage of fresh mushrooms rather than the inputs it used to
grow the fresh mushrooms because the Department’ s verification findings indicate that Shenxian
Dongxing both purchased and sourced its fresh mushrooms from leased farms during the POR.
However, because Shenxian Dongxing did not submit data for the fresh mushrooms which it purchased
during the POR or report a per-unit consumption factor for purchased fresh mushrooms, the petitioner
argues that the Department must resort to adverse facts available with respect to this respondent by
using the highest fresh mushroom consumption factor verified by the Department in the adminigtrative
review.

Shenxian Dongxing did not comment on this issue.

Department’ s Position:

In the Preliminary Results, we stated that based on our examination of its production data, payment
documentation, and sadlary documentation at verification, Shenxian Dongxing did not purchase the
mushroomsit used to produce the subject merchandise during the POR. Rather, we found that
Shenxian Dongxing only grew fresh mushrooms during the POR and provided the inputs necessary for
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growing those fresh mushrooms which it used in its canned mushroom production process (see
February 28, 2004, Memorandum from the Team Leader to the File entitled 4" Adminigtrative Review
of the Antidumping Duty Order on Certain Preserved Mushrooms from the Peopl€' s Republic of
China: Cdculation Memorandum for the Preliminary Results for Shenxian Dongxing Foods Co., Ltd.

(“ Shenxian Dongxing’™)).

Weredlize that our verification report indicates that Shenxian Dongxing’s general manager Sated at
verification that during the POR, Shenxian Dongxing aso purchased mushrooms from four farms which
it did not directly lease (see page 8 of the Shenxian Dongxing verification report). This section of the
verification report is the bagis for the petitioner’ s claim that this respondent did not report data for the
fresh mushrooms which it purchased during the POR. However, Shenxian Dongxing aso clarified what
it meant by the term “purchase’ at verification. In this case, Shenxian Dongxing defined the term
“purchase’ to mean supplying these other farms with the inputs used to produce the fresh mushrooms
and entering into an informd joint-lease agreement with these other farms (see dso page 8 of the
Shenxian Dongxing verificaion report). Therefore, we interpret this satement to mean that Shenxian
Dongxing supplied the inputs to the four farmsin order to grow mushrooms on land which it did not
formaly lease but for which it paid the landholders an amount for its use.

Furthermore, based on documentation we examined at verification, we are certain that the word
“purchase’ was mis-trandated from Mandarin in the context of how Shenxian Dongxing acquired fresh
mushrooms from the four farms for which it did not enter into forma lease agreements. Specificaly on
this point, Shenxian Dongxing’ s production records clearly show that it recorded in its accounting
system the materid, labor, and dectricity cogts for producing al of the fresh mushrooms which it
canned during the POR (see verification exhibits 11A, 11B, 12, 13A through 13C, 20, and 21A of
Shenxian Dongxing's verification report). Therefore, we have no reason to conclude that Shenxian
Dongxing should have reported a* purchased” fresh mushroom consumption factor rather than the
consumption factors for the inputs it supplied to the farms to produce the fresh mushrooms used in its
canned mushroom production process during the POR, as suggested by the petitioner.

Comment 5:  Application of Facts Available to Gerber and Green Fresh

In the Prliminary Reaults, the Department found that Gerber participated in a scheme which resulted in
the circumvention of the antidumping duty order and the evasion of payment of the gppropriate level of
cash depodits. Specificdly, the Department found that Gerber used the invoices of another company
with a subgtantially lower cash deposit rate (i.e., Green Fresh) rather than its own invoices for numerous
transactions during this POR. Asaresult, Gerber did not submit to U.S. Customs and Border
Protection (“CBP") the appropriate cash deposits based on the rate assigned to it by the Department
for these transactions. Furthermore, the Department aso found that Gerber did not act to the best of its
ability in itsreporting of information in its previous submissons to the Department, relating to the
agreement between Gerber and Green Fresh which directly pertained to the transactions under review
inthisPOR. Accordingly, in its preiminary determination the Department assigned Gerber the PRC-
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wide rate of 198.63 percent astotal adverse facts available (“AFA”). See Prdiminary Results, 69 FR
at 10414-10417.

Asfor respondent Green Fresh, the Department found that Green Fresh provided the means (i.e., the
invoices) by which Gerber was able to evade the collection of cash deposits for certain transactions
during thisreview. Unlike Gerber, however, whose circumvention of the collection of cash depositsin
the prior review period continued into the current review period, the record did not show that Green
Fresh actively participated in this scheme in the current review in the same manner asit did in the last
review period. Furthermore, Gerber and Green Fresh both claimed that Green Fresh had no
affirmative knowledge that its invoices were actudly being used by Gerber in the current POR. Thus,
the Department concluded in its Preiminary Reaults that the gpplication of total facts available to Green
Fresh would not be appropriate, as nothing on the record caled into question Green Fresh's other
reported information during this adminigtrative review. Nonetheless, with respect to the Gerber
transactions using Green Fresh' s invoices, Green Fresh provided no evidence on the record to
ubgtantiate its clams that its contractua relationship with Gerber ended in the prior review period
(despiteits clam that it did not receive full payment (i.e., acommission) from Gerber). Moreover, it
did not provide evidence on the record that it had no reason to believe that Gerber was using its
invoices (which it purchased in the previous POR) during this POR. Further, Green Fresh agreed that it
took absolutely no actions to prevent the usage of its invoices during the POR by Gerber, even though
it was aware that Gerber disputed the cessation of the two companies’ contractud relaionship (see
page 7 of the February 12, 2003, Green Fresh verification report from the prior adminigtrative review
which was placed on the record of this review on February 13, 2004). Accordingly, the Department
held that Green Fresh did not act to the best of its ability in proving to the Department that it did not
assist Gerber in the continuation of the scheme to circumvent the antidumping duty order during the
POR pursuant to sections 776(a) and 776(b) of the Act. Accordingly, in order to protect the integrity
of its adminigtrative proceeding, the Department found that the gpplication of partid AFA pursuant to
sections 776(a) and 776(b) of the Act was warranted for Green Fresh with respect to the Gerber-
Green Fresh transactions. Asfacts available, we determined that because certain Gerber transactions
identified Green Fresh as the exporter and because those transactions used Green Fresh' sinvoices,
these specific transactions should be attributed to Green Fresh in our caculations.

Asaresult of a scheme between Green Fresh and Gerber which continued to alow Gerber to evade
the antidumping duty order during the period of this review, the petitioner dates that in the Prdiminary
Results the Department correctly applied partiad AFA by assgning the PRC-widerate to certain U.S.
sdles which Gerber made using Green Fresh invoices and including those sdesin Green Fresh' smargin
caculation.

Gerber and Green Fresh (“the respondents’) contend that the petitioner incorrectly characterizesthe
agreement between them in its case brief asa* collusve scheme’ to evade the antidumping duty order.
The respondents maintain that they entered into an arm’ s-length agreement which they genuinely thought
would result in Green Fresh being accurately described as the exporter of the merchandise and Gerber
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being described as the producer of the merchandise such that Green Fresh' s cash deposit rate would
apply based on the Department’ s standard cash deposit ingtructions. Therefore, the respondents
contend that there is no evidence of collusion or an intent to evade the antidumping duty order by either
respondent.

Furthermore, the respondents claim that the terms of their agreement clearly show that Green Fresh
would be the actua exporter of Gerber’s merchandise. The respondents further state that Green Fresh
was to perform the role of exporter of Gerber’s merchandise by using its PRC customs declaration
form dong with its packing list and salesinvoice. The respondents dso claim that their agreement was
not an ingtance of “invoice sdling” where perhaps “colluson” could be inferred because for the first 11
shipments of Gerber-produced merchandise covered by their agreement, Green Fresh was the actua
exporter by issuing and/or obtaining dl of the necessary documentation for those first 11 shipments.
Therefore, based on the bdlief that Green Fresh was legdlly the exporter for those first 11 shipments,
the respondents maintain that they had no indication that Department would take issue with Green
Fresh's characterization that it was the exporter because neither the Department’ s regulations nor its
antidumping duty questionnaire defines the term “exporter.”

The respondents further contend that the Department acted wrongly by applying partid AFA to Green
Fresh and totd AFA to Gerber based on its own precedent. Specificaly, the respondents claim that
the Department faced a amilar situation in aprior case in which neither respondent was a party but
decided in that case not to apply AFA. In support of its argument, the respondents cite Find Results of
Antidumping Duty Adminigrative Review: Sebacic Acid from the People s Republic of China, 62 FR
10530 (March 7, 1997) (“Sebacic Acid”) in which the respondent, SICC, acted as a sales agent for
two sales made by the producer (i.e., Sinochem Import and Export Corporation (“Jangsu”)) and
reported those sdes asits own sdes. Although the respondent in Sebacic Acid characterized those
two sdesasitsown in order to assst Jangsu in avoiding the posting of the higher antidumping duty
cash deposit, the respondents contend that the Department applied Jiangsu’ s cash deposit rate to those
two sales a issue rather than penaizing both parties for having structured their sales transactions so as
to avoid the higher cash deposit rate. Moreover, the respondents contend that when information on the
record clearly establishes the true seller/exporter in the transaction chain for purposes of determining an
antidumping duty rate, the Department must rely on that data to establish the assessment rate for those
entries and the cash depogit rate for future entries. In support of its argument, the respondents cite
Union Camp v. United States, 22 CIT 267, 8 F. Supp. 2d 842 (1998) (“Union Camp”) and C.J.
Towers & Sonsv. United States, 21 CCPA 417, 71 F.2d 438 (1934).

Department’ s Position:

For the reasons which have been laid out in the Department’ s preliminary results in the current review,
aswdl asthose which werelaid out in the find results of the last review, we agree with the petitioners
contention that Green Fresh's participation in an ingppropriate scheme with respondent Gerber in the
prior POR to circumvent the cash deposit rates continued to effect transactions which occurred during
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the current POR. Similarly, for the reasons laid out in the Prdiminary Reaults, the Department finds that
the gpplication of partial AFA pursuant to sections 776(a) and 776(b) of the Act is warranted for
Green Fresh with respect to the Gerber-Green Fresh transactions. The Department determined it was
appropriate to use those transactions in Green Fresh' s calculation for two reasons: (1) because those
transactions were reported to the U.S. government as Green Fresh's sales upon importation; and (2)
even if Green Fresh's dams were truthful about not affirmatively knowing that its invoices continued to
be used by Gerber in this POR, its sllent dlowance of Gerber to useitsinvoicesin circumventing the
antidumping duty law, and failure to demand return of dl unused invoices, was no different in its effect
than its active assstance to further the contractual scheme in the previous POR. Thus, as partid AFA,
the Department applied the PRC-wide rate of 198.63 percent to those sales made by Gerber using
Green Fresh'sinvoices.

Specificdly, consstent with our preiminary determination, we find that the Gerber transactions during
this POR which utilized Green Fresh invoices and which identified Green Fresh as the exporter should
be attributed to Green Fresh in our calculations. Therefore, as partia AFA, the Department has
continued to apply the PRC-wide rate of 198.63 percent to those sales made by Gerber using Green
Fresh'sinvoices.

With regard to the cases cited by the respondents, we find that our find determination is consistent with
the precedent laid out in Sebacic Acid and Union Camp.* In the ingtant case, the activities engaged in
by Gerber and Green Fresh were essentialy the same as those that the companiesin Sebacic Acid (i.e.,
SICC and Jangsu) engaged in. Specificdly, one company with alower cash depost rate (i.e., SICC
and Green Fresh) assisted another company with a higher rate (i.e., Jangsu and Gerber) to circumvent
the payment of the gppropriate amount of cash deposits. Furthermore, subsequent to the Department’s
preliminary determination in the ingtant matter, the Department issued a determination in another case
that contained asmilar set of facts. 1n Heavy Forged Hand Toals, Finished or Unfinished, With or
Without Handles, From the People's Republic of China: Preliminary Results of Adminidrative Reviews,
Prdiminary Partial Rescisson of Antidumping Duty Adminidrative Reviews, and Determination Not To
Revoke in Part, 69 FR 11371 (March 10, 1004) (“Hand Todls from the PRC”), the Department found
that severd of the respondents “ participated in an invoice scheme which resulted in circumvention of the
antidumping duty order” that “undermined our ability to impose accurate antidumping duties.”
Additiondly, these respondents “continualy misrepresented” the true nature of the invoice scheme.
Accordingly, the Department found that the use of AFA was warranted. |d. at 11375-11376.

In response to Green Fresh's contention that, unlike the Department’ s ruling for Green Fresh, the
Department did not “penaize’ SICC and Jangsu for having structured their sales transactions so asto
avoid the higher cash deposit rate, the Department notes that our decision to gpply partia AFA in
Green Fresh's caseis not punitive. Rather, our decision to apply partiad AFA inthiscaseismerdy a

1 In Union Camp, the Department’ s decision in Sebacic Acid was upheld by the CIT.
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measure designed to “protect the integrity of our adminigtrative proceedings’ againgt the use of such
“invoice schemes’. See Prdiminary Results, 69 FR at 10416. The Department notes that the relief
sought by the respondents, if granted, would have the effect of nullifying the effect of an antidumping
duty review or investigation and circumventing the payment of cash deposits. Accordingly, the
Department is exercising the inherent power vested in it to prevent this sort of behavior. See Queen's
Howers De Colombiav. United States, 981 F. Supp. 617, 621 (CIT 1997) (determining that the
Department’ s decision to define the term “company” to include severa closely related companieswas a
permissible goplication of the Satute, given its “responghility to prevent circumvention of the
antidumping law”); and Hontex Enterprises, Inc., t. d. v. United States, 248 F. Supp. 1323, 1343
(CIT 2003) (finding that the Department’ s decision to increase the scope of its andysis to include NME
exporters was reasonable in light of its “responghility to prevent circumvention of the antidumping
law”). Consequently, as partia AFA, we have applied the PRC-wide rate of 198.63 percent to those
sdes made by Gerber using Green Fresh' sinvoices.

Comment 6:  Inclusion of Green Fresh’'s U.S. Affiliate’s Sales in the Margin Analysis and the
Department’ s Affiliation Decision with Respect to Two of Green Fresh’'sU.S
Customers

In the Prdliminary Results, we did not include in our margin analysis for Green Fresh any of the reported
sdesmade by its U.S. dffiliate Green Megato unaffiliated customers in the United States because the
invoice dates for these sales were outside the POR (i.e., beginning in February 2003). Also, inthe
Prdiminary Results, we did not consider Green Fresh and two of its U.S. customersto be &ffiliated
during the POR based on their respective relationship with Green Mega, because the invoice dates of
Green Fresh' s sdles to these customers preceded the period in which Green Mega claimed it began its
sdes operationsin the United States (i.e., February 2003). Therefore, we used in our margin analysis
the sales Green Fresh made to these two U.S. customers and did not question the fact that they had not
provided downstream sdes information as origindly requested by the Department.

The petitioner clams that the Department should reverseits preliminary decison that Green Fresh and
two of its U.S. customers were not ffiliated during the period of this review within the meaning of
section 771(33) of the Act. Specifically, the petitioner points out that although Green Fresh set up its
U.S. dffiliate, Green Mega, in April 2002 (i.e., near the beginning of the POR), Green Mega actudly
started its business operations (i.e., sending purchase orders to Green Fresh garting in November
2002) before it was officidly registered with the state of Cdiforniain January 2003. In addition, the
petitioner states that Green Mega shares acommon business address with one of Green Fresh'stwo
U.S. customers at issue as well as with the customer to whom Green Mega reportedly resold the
subject merchandise after the POR. (Moreover, the petitioner points out that the other Green Fresh
customer at issueis located in the same building as Green Mega)) Findly, the petitioner contends that
information contained in this record clearly demongtrates that Green Mega and Green Fresh'stwo U.S.
customers are under the common control of the same individua and that dl of these companiesresold
the subject merchandise purchased from Green Fresh during the POR. Based on this reasoning, the
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petitioner urges the Department to reconsider its preliminary decision that Green Fresh and two of its
U.S. customers were not affiliated during the period of thisreview. If the Department reversesits
preliminary decision on this matter, the petitioner maintains, the Department must resort to total AFA in
determining Green Fres smargin in the find results because the Department requested and Green
Fresh did not provide the resde data from either of its U.S. customers at issue.

The petitioner o clamsthat by changing its dete of sdle methodology during the course of thisreview,
Green Fresh has withheld information from the Department with respect to a“large block of sdes’
which it sold to its affiliate Green Mega during this POR. To redress this matter, the petitioner contends
that the Department should use the purchase order date and not the date of the sdlesinvoice to
determine whether Green Fresh properly reported dl of its U.S. sdles of subject merchandise (i.e.,
sdes made to the first unaffiliated U.S. customers) during the POR. For those sdles (with purchase
order dates within the POR) which Green Fresh sold to its U.S. affiliate, Green Mega, and for which
the Department instructed Green Mega to report the sdeto itsfirst unaffiliated U.S. customer, the
petitioner dleges that Green Fresh is using different dates of sale (i.e., the purchase order date to report
Green Fres' s sdesto Green Mega and the invoice date to report Green Mega s saes to unaffiliated
U.S. customers) in order to prevent a“large block” of salesfrom being considered in thisreview.
Therefore, the petitioner argues that the Department should also consider “the block of sdes’ at issue
(i.e., Green Mega s sdes to unaffiliated U.S. customers which result from Green Fresh's sdesto Green
Megawith purchase order dates within the POR) subject to this review regardiess of when Green
Megaissued the sdesinvoice to itsfirgt unaffiliated U.S. customer. The petitioner argues that to do
otherwise, the Department risks being prevented from reviewing this “block of sdles’ inthisreview or in
a subsequent review.

Green Fresh argues that the Department correctly excluded the sales sold by Green Fresh'sU.S.
affiliate, Green Mega, because those sdes transactions were sold by Green Mega during February
2003 (which is outside the period of thisreview). Moreover, Green Fresh contends that the petitioner
unfairly alegesthat Green Fresh had some motivation for seeking not to report the “large block of
sdes’ discussed above and that Green Fresh has manipulated this review by providing the Department
with conflicting information on the date of sde matter. Specificdly, Green Fresh maintains that the
information which alows the Department to calculate Green Fresh' s margin using ether the date of
invoice or the date of the purchase order asthe date of sdeison therecord. Findly, if the Department
decides to use the date of the purchase order asthe basis for determining which sdesto includein
Green Fresh’' s margin calculation, then Green Fresh concedes that the Department should include the
sdes made by Green Megato unaffiliated U.S. customers with a purchase order date in the POR (i.e,
January 2003) in Green Fres' s margin andysis.

Department’ s Position:

We disagree with the petitioner and have continued to rely on the date of the sdlesinvoice to Green
Fredh' sfirgt uneffiliated U.S. customer as the basis for determining which sales Green Fresh and its
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U.S. afiliate, Green Mega, were required to report. Also, on the basis of the facts of this case, we do
not believe Green Fresh was &ffiliated with two of its U.S. customers during the period of this review.

The Department’ s norma methodology isto use date of sale based on the date of invoice unlessit is
satisfied that a different date better reflects the date on which the exporter or producer establishesthe
materid terms of sale (e.q., price, quantity) (see 19 CFR 351.401(i).) Inthe U.S. sdesligting included
inits June 6, 2003, questionnaire response, Green Fresh used the date of the purchase order asthe
bass for determining the date of sale and for purposes of reporting its sales of subject merchandise
during the POR. Green Fresh included a“large block” of sdesin its June 6, 2003, U.S. sdesliging
which it madeto its U.S. affiliate Green Mega during the POR based on the date of the purchase order
from Green Mega s U.S. customer. However, Green Fresh did not report for these Green Mega sales
the downstream sdes data based on Green Mega' s sdesto itsfirst unaffiliated U.S. customer.
Accordingly, in our supplementa questionnaire, we instructed Green Fresh to report the downstream
sales data for the sdes which Green Fresh sold through Green Mega based on whether the date of
Green Megd s sales invoice was within the POR. However, Green Fresh continued to use the date of
the purchase order as the basis for reporting its sdles and only included the portion of its sdesto Green
Mega for which both the purchase order and the date of Green Fresh' sinvoice to Green Megawere
within the POR. Findly, recognizing thet it should be using the invoice date and not the date of the
purchase order asthe basis for its reported information to the Department, Green Fresh removed from
its U.S. saleslisting submitted in its September 15, 2003, supplementa questionnaire response dl but
seven of the saleswhich it sold through Green Mega because the Green Fresh invoice dates for those
previoudy reported saes to Green Mega were outsde the POR (even though the purchase order date
was within the POR). However, Green Fresh's responses were sill not complete because it did not
provide the downstream sales data for those seven Green Mega sdes. Therefore, in our second
supplemental questionnaire, we instructed Green Fresh to provide the downstream sdes data for those
seven Green Mega sadesincluded in its September 15, 2003, supplementa response, which Green
Fresh finally provided inits January 14, 2004, second supplementd response.

In the Prdliminary Results, we used the date of the sdesinvoice as the basis for determining which sdes
to include in Green Fresh’smargin caculation. In thefina results, we are continuing to use the date of
the sales invoice in accordance with our norma date of sale methodology. However, dthough we
consdered the date of the sdles invoice to the first unaffiliated U.S. customer as the proper basis for
determining which sdes to indude in Green Fresh’'s margin cdculation in the Prdiminary Results, we
inadvertently did not include data reported for eight sdles invoicesto a particular customer which Green
Fresh included in its June 6, 2003, U.S. sdeslisting, but did not include in its September 15, 2003,
U.S. sdesliging asaresult of its mistaken continued use of the date of the purchase order asthe basis
for reporting its U.S. sdles during the POR. Therefore, for the fina results, we have dso included these
sdesin our margin andyss because the invoice date to the firgt uneffiliated U.S. customer iswithin the
POR.

We dso continue to find that Green Fresh was not yet affiliated with one of the two customers



-26-

mentioned above during the POR. Specificdly, athough data placed on the record of this review
shows that the owner of this customer/company aso handles the daily business affairs of Green Fresh's
affiliate, Green Mega, and that this relaionship indicates that Green Fresh may currently be affiliated
with this U.S. customer through its relationship with Green Mega, the sdes made by Green Fresh to this
customer, based on the date of invoice, preceded the period in which Green Mega became operationd
(i.e., before Green Mega started invoicing its own saes as of February 2003). We consider the date of
the salesinvoice the proper basis for determining which entity’ s downstream saes Green Fresh was
required to report in this review absent proof of its ability to control or affiliation before the date of sde.
No such proof existsin thiscase. Therefore, we have no basis to resort to facts available pursuant to
section 776(a) of the Act, with respect to the sales Green Fresh sold to this customer because Green
Fresh reported the necessary datato calculate amargin for these sales.

Moreover, dthough there is evidence to indicate that Green Fresh may aso be currently affiliated with
the other U.S. customer at issue based on that customer’ s relationship with Green Mega and the other
U.S. customer discussed above, the sales made by Green Fresh to this customer, based on the date of
invoice, dso preceded the period in which Green Mega became operationd (i.e., before Green Mega
garted invoicing its own saes, as of February 2003). Therefore, we aso have no basisto resort to
facts available with respect to the sales Green Fresh sold to this customer aswell, because dl of Green
Fresh’s sdles to this customer during the POR (based on the sales invoice date) occurred before Green
Mega became operationd (i.e., February 2003) and there is no evidence on the record to suggest that
actud affiliation existed before thistime.

In response to the petitioner’ s contention that Green Mega was operationa before February 2003, we
continue to congder the salesinvoice date (i.e., the date on Green Mega s sdlesinvoice) to be the
determining factor for when Green Mega actualy started doing business. Thisisimportant for purposes
of our afiliation andysis. Although Green Megd s 2003 Federa Tax Return indicates that the company
was incorporated in April 2002, the statement of information (domestic stock corporation) filed with the
State of Cdiforniaindicates that Green Mega registered its business operations on January 31, 2003.
Although data contained in Green Fresh's September 15, 2003, U.S. sdes listing indicates that some of
the purchase order dates for the sales which Green Fresh made through Green Megawerein
November 2002 (i.e., during the POR), we cannot consider the date of the purchase order alone asthe
appropriate bass to determine which sales and from which entity this respondent was required to

report during the period of thisreview. Asthe Department recently explained in Fresh Garlic from the
People s Republic of China: Find Results of Antidumping Duty Adminidrative Review and New
Shipper Review, 69 FR 33626 (June 16, 2004) and accompanying Issues and Decision Memorandum
at Comment 19, the relationships between two parties during the POR, both before and after the date
of sde, isimportant to a determination that those companies were effiliated during the POR, as the
petitioner argues. However, the facts of this case indicate Green Mega was not yet fully operationa
when negotiations on Green Fresh's sales commenced and no further proof on the record indicates that
Green Fresh had the ability to control the U.S. customer’s pricing decisons at that time, pursuant to
section 771(33)(G) of the Act. For this reason, we have determined that: (1) the date of sale should be
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based on the date of the sales invoice in accordance with our norma date of sdle methodology; and (2)
athough an affiliation may have existed between Green Fresh and two of its U.S. customers following
Green Mega s completed establishment, such arelationship gppears not to have been fully developed
before that time. Based on the facts on this record, we have no reason to depart from our norma date
of sdle methodology in this review with respect to Green Fresh.

With respect to the seven Green Mega sdes for which Green Fresh did include movement but not
sdling expense datain its January 12, 2004, supplementa questionnaire response, we continue to find
that these sales are outside the POR based on the salesinvoice date (i.e., the date on Green Mega's
sdesinvoiceto itsU.S. cusomer). Therefore, dthough Green Fresh did not provide dl of the
requested expense data for these constructed export price sales transactions, the fact that we are not
using them in our analys's makes this point inconsequential. However, for these sdesaswell asthe
other sdles which Green Fresh origindly reported were sold through Green Megaiin its June 6, 2003,
U.S. sdesliging, we will andyze these sdesin the context of the next adminigtrative review, for which
one has been requested for Green Fresh, and ingtruct Green Fresh to report the downstream sales data
from Green Megato its unaffiliated U.S. customer based on the date of invoice. If wefind that Green
Fresh, through Green Mega or otherwise, is dso affiliated with the above-mentioned two U.S.
customers in the subsequent POR, then we will ingtruct Green Fresh to report the downstream sales
datafor its sdesto these U.S. customers in the next adminigrative review.

Comment 7:  Use of Publicly Available Information Contained in the Petitioner’ s June 14,
2004, Submission

The Prliminary Results were published on March 5, 2004, and dl parties had twenty days after that
date, in accordance with 19 CFR 351.301(c)(3)(ii), to submit additional publicly available information
(“PAI”) for consderation in the find results. On March 10, 2004, COFCO requested an extension of
time until April 30, 2004, in which to file PAI, which the Department granted. On April 15, 2004,
COFCO again requested an extenson of time in which to file PAI with the Department, this time until
May 31, 2004. Because the Department decided to fully extend the fina resultsin both reviews, the
Department granted COFCO’ s extenson request and provided the same extension to dl partiesin both
reviews. Because May 31, 2004, was afederd holiday, COFCO and Guangxi Y ulin submitted
additiond PAI (i.e., Premier’s 2002-2003 financia report) for consderation in the find results of the
adminigrative review on June 1, 2004. Although the petitioner did not submit PAI on June 1, 2004, the
petitioner did submit rebuttal comments on June 14, 2004, which included additiond PAI (i.e., Flex
Foods 2002-2003 financia report) for consderation in the find results of both reviews.

COFCO, Guangxi Yulin, and Primera Harvest (*the respondents’) maintain that the Flex Foods 2002-
2003 financid report contained in the petitioner’ s June 14, 2004, submisson was untimely filed and is
not permissible under 19 CFR 351.301(c) because the PAI submitted by the petitioner does not rebut,
clarify, or correct the factud information (i.e., data contained in Premier’ s 2002-2003 financia report)
submitted by COFCO and Guangxi Y ulin. The respondents further argue that the PAI included in the
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petitioner’ s June 14, 2004, submission is merely additional PAI, not rebuttal PAI, which should be
consdered untimely filed. Moreover, the respondents argue that the additiond PAI is not rebutta PAI
because it did not “disprove the Premier financid data, or show that the Premier dataare in and of
themsdvesfdse”

The respondents maintain further that in aprior case in which the same Situation as described above
was present, the same petitioner submitted new factua information in its rebuttal comments and the
Department ultimately instructed the petitioner to redact the new factud information from its rebuttal
comments (see CTV's and accompanying Issues and Decison Memorandum at Comment 24).

In addition, the respondents argue that the Department should not alow interested parties to submit
new factua information in rebuttal comments because such a practice disallows other interested parties
from directly rebutting it. The respondents dso maintain that by permitting certain interested parties to
submit PAI in their rebuttal comments, the Department dlows them to fredy manipulate the
adminigtrative process. Therefore, for the reasons stated above, the respondents argue that the
Department should not consder data contained in Flex Foods 2002-2003 financia report in the final
results of these reviews.

The petitioner argues that the data contained in its PAI rebuttal submission (i.e., Flex Foods 2002-
2003 financia report) does rebut and clarify factua information which was dready on the record of
these reviews. For certain inputs (i.e., spawn and chicken manure), the petitioner notes that the
Department derived an average price by using 2002-2003 data from one Indian producer’ s financia
report (i.e., that of Agro Dutch). The petitioner aso points out that Premier’ s 2002-2003 financia
report submitted by COFCO and Guangxi Y ulin on June 1, 2004, contains values for some of those
same above-mentioned inputs (.9., fresh mushrooms, spawn, paddy rice straw, chicken manure) and
datafor deriving surrogate financid percentages (i.e., factory overhead, SG& A, and profit) for
consderation in these reviews. Therefore, the petitioner contends that the Flex Foods 2002-2003
financia report contained in its June 14, 2004, submission rebutted the spawn and chicken manure
price data provided by COFCO and Guangxi Y ulin.

Moreover, with respect to the surrogate financia percentages at issue, the petitioner aleges that
COFCO and Guangxi Y ulin stated in its June 1, 2004, submission that because Premier was primarily
involved in producing non-mushroom products during 2002-2003, the Department should continue not
to use Premier’ sfinancid datato derive surrogate percentagesin the find results. Therefore, by
including Hex Foods' data (which aso included information for deriving surrogate financid
percentages) in its rebuttal submission, the petitioner argues that such data does not have to disprove
the vaidity of data aready submitted by another interested party in order to be considered rebuttal PAI
in accordance with 19 CFR 351.301(c).

The petitioner dso maintains that its June 14, 2004, submission was timely filed because the
Department’ s regulations dlow for parties to submit rebuttal PAl and comments within ten days after
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new factua information is placed on the record for consderation (unless the Department specifies
otherwise). Specificdly, in thisingtance, the petitioner points out that COFCO and Guangxi Y ulin
submitted new factud information on June 1, 2004. Because the Department was officidly closed on
Friday, June 11, 2004 (which is 10 days after June 1, 2004), the petitioner contends that it had no
other recourse but to file its rebuttal comments on June 14, 2004 (i.e., the next business day on which
the Department was open).

With respect to the respondents contention that the factsin this case are analogousto those in CTVs,
the petitioner maintains that in the CTV's case the Department ruled againgt the petitioner because it
filed new factud information in the context of dleging dericd errors and not in the context of rebutting,
clarifying, or correcting factua information submitted by another interested party.

Department’ s Position:

The Department has determined that the publicly available data, the Flex Foods 2002-2003 financia
report, submitted by the petitionersin its June 14, 2004, PAI rebuttal comments should remain on the
record for congderation in the fina results.

In this case, the respondents requested, and were granted, over two months of extensions before finaly
providing the Department with the updated (2002-2003) Premier financia report. This report contains
information regarding the vauation of severd inputs (i.e., fresh mushrooms, spawn, paddy rice straw,
chicken manure) as well as data regarding the value of land lease (see Comment 9 below) and the
derivation of surrogate financia percentages. There are three surrogate producer companies-—-Agro
Dutch, Premier, and Flex Foods-whose financia reports were used for surrogate valuation purposesin
the Preliminary Results.®> The Department already had the 2002-2003 financia report for Agro Dutch
on the record prior to the preliminary results, and the respondents submitted Premier’ s 2002-2003
financia report on June 1; therefore, the only surrogate producer company for which the Department
did not have an updated (2002-2003) financia report until the petitioner’ s June 14 submission was Flex
Foods. Thus, the petitioner’s submission of Flex Food' s 2002-2003 financia report was neither
unexpected, nor unhelpful to the Department for purposes of using the most contemporaneous
information on the record.

The data contained in the 2002-2003 Flex Foods financid report contains information regarding the
vauation of each of the items mentioned above with respect to the Premier financia report. Moreover,
as we have noted, the 2002-2003 Flex Foods financid report is more contemporaneous with the POR
than isthe 2001-2002 Flex Foods financiad report which the Department used for purposes of the
preliminary results (i.e., the 2002-2003 financia report overlaps with the POR by ten months, whereas

2Specificaly, the Department used the 2002-2003 financial report of Agro Dutch and the
2001-2002 financid reports of Premier and Flex Foods.
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the 2001-2002 financid report overlaps with the POR only by two months). 1n addition, we find that
the Flex Foods financia report at issue provides datawhich is of equa quality to the data contained in
the other two Indian producers financid reports which we are using for surrogate val uation purposes.

Section 19 CFR 351.302(b) provides that the Department may, for good cause, extend any time limit
established by theregulations. In the facts of this case, there is a genuine issue as to whether the
information provided by the petitioner was “rebutta” information. In light of the fact that two of the
three surrogate companies updated financia reports were on the record, owing in no small part to the
Department’ s granting of two months of extensons to the respondents, it is neither unreasonable nor
unexpected that the Department would have inquired into the existence of the 2002-2003 financia
report of the remaining surrogate company on its own, pursuant to 19 CFR 351.301(c)(2), had
petitioners not placed the information on the record so soon after Premier’ s financia report was placed
on the record.

The Department may request information from the parties at any time during the proceeding which it
believes necessary and relevant to the proceeding, and may extend any time limits for parties to submit
information. Even if the Flex Foods financid report can be consdered untimely factua new
information, the Department has determined it appropriate to extend the time limits established by the
regulations to alow this information on the record. See Silicon Meta from the People's Republic of
China: Natice of Rescisson of New Shipper Review and Adminidrative Review for China Shanxi
Province Lin Fen Prefecture Foreign Trade Import and Export Corp., 68 Fed. Reg. 11057, 11058
(March 7, 2002)(accepting untimely request for withdrawal of an adminidirative review because the
Department would have rescinded anyway based on no shipments to the United States).

Accepting the respondents’ arguments on this issue would produce the undesirable result of the
Department using Flex Foods' |ess contemporaneous data despite the fact that the Department is
aware that more contemporaneous data for the same company is available. Furthermore, and most
importantly, we note that the parties had ample opportunity since the petitioner’ sfiling of this data on
June 14, 2004, to fully comment on the merits of the Hex Foods dataiin their briefs and rebuttal briefs
to the Department, which they did. The Department has accordingly addressed the merits of those
arguments in the various comments of these fina results. Thus, thereisno lack of notice on the part of
any interested party in this case, and no party may clam that it has been harmed in that its arguments on
thisissue have not been considered by the Department. For al of these reasons, the Department has
accepted the petitioner’ s submission of the 2002-2003 Flex Foods fina report on the record.

With respect to the respondents’ reference to the CTV's case, the facts of that case related to rebuttal
information filed with the Department in the context of aministerid error dlegation. Parties were unable
to comment on the merits of that information, as the record of the proceeding had aready closed, with
the exception of addressing actud minigteria errors. The facts of that case are entirely different from
the ones at issue in this case, and therefore, the decision in the CTV's case does not apply.
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Comment 8 Useof Flex Foods' Financial Data to Derive Surrogate Financial Percentages

In the preliminary results, the Department derived the surrogate ratios for factory overhead and SG& A
expenses using Agro Dutch’s 2002-2003 financia report and Flex Foods 2001-2002 financid report.
However, to derive the surrogate ratio for profit, the Department used only Flex Foods 2001-2002
financid report because Agro Dutch did not redize a profit during the period 2002-2003. Since the
preliminary results, the petitioner submitted FHex Foods 2002-2003 financid report for consideration in
the fina results of these reviews.

Primera Harvest argues that the Department should not use Flex Foods 2002-2003 financia datato
derive surrogate va ue percentages because it clams that this company’s sales of subject merchandise
(i.e., processed mushrooms) accounted for only 26.40 percent of its total sales vaue and its production
of subject merchandise accounted for less than 50 percent of itstotal production by value during 2002-
2003. Primera Harvest dso maintains that in these reviews and in a prior review the Department has
not considered other companies financid data (i.e., Premier and Himalya) for smilar reasons. For
example, with respect to Premier, Primera Harvest contends that the Department in the Preiminary
Results sated that it was not using this company’ s financid datain these reviews to derive surrogate
percentages because Premier produced an insgnificant amount of the subject merchandise in terms of
itstotd production (i.e., explosive materias) during the period 2001-2002 (see 69 FR at 10421).
Similarly, Primera Harvest contends that the Department has stated in a prior adminigrative review that
it consdered Himalya' s financid data inappropriate to use for deriving surrogate percentages because
Himaya has severd branches that are not dedicated to the production of either subject or smilar
merchandise (e.9., Infotech, Chemical, etc.) and has severd divisonsthat are located in the United
States which do not gppear to be sdlling preserved mushrooms (see Certain Preserved Mushrooms
from the People’ s Republic of China. Final Results and Partial Rescission of New Shipper Review and
Find Results and Partid Rescisson of Third Antidumping Duty Adminisirative Review, 68 FR 41304
(July 11, 2003) and accompanying Issues and Decison Memorandum at Comment 4).

Primera Harvest dso contends that even though Flex Food' s financid dataindicates that it was
profitable during the period 2002-2003, additional data contained in this company’ s financia report
notes that Flex Foods did not realize a profit on its sales of subject merchandise. Specificaly, Primera
Harvest argues that Flex Food' s financid dataindicates that its processed mushroom sales price was
less than the inventory value and cost of production of such merchandise. Therefore, for the reasons
dtated above, Primera Harvest argues that the Department should use only Agro Dutch’s 2002-2003
financia datato derive surrogate percentages for factory overhead and SG& A in the find results of
these reviews. Because Agro Dutch’sfinancid dataindicates thet it was not profitable during the
period 2002-2003, Primera Harvest proposes that the Department use a profit ratio based on data
contained in the 2001-2002 financid reports of both Agro Dutch and Flex Foods as an dternative.

COFCO dso argues that Department should not use Flex Foods 2002-2003 financia report to derive
surrogate financia percentages because Flex Foods does not primarily produce subject merchandise
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based on the sdes data contained in its financia report. Therefore, COFCO maintains that, to the
degree the Department excludes the financid data of other Indian producers for this reason, the
Department should aso exclude FHlex Foods financia data. Conversely, COFCO argues that if the
Department includes Hex Foods financid data then it should aso include Himalya s and Premier’s
financid data because both of these companies, like Flex Foods, aso do not primarily produce subject
merchandise.

Furthermore, COFCO argues that even though the Indian producer Himaya, unlike the respondents,
has extensve overseas operations which sdll non-subject merchandise, the Department should also use
Himaya' s 2002-2003 financid report to derive surrogate financia percentages. In support of its
argument, COFCO mentions the Department’ s use of Indian surrogate companies without overseas
operationsto caculate financid ratios for PRC respondents with overseas operations in numerous
adminigtrative reviews of brake rotors from the PRC. Moreover, COFCO contends that any overseas
expenses would be offset by higher prices and that the Department should not assume that Himaya has
additiona costs because of its overseas operations or that such expenses would not be offset with
higher sales prices.

Moreover, COFCO argues that the Department should not use some portions of a surrogate
company’ sfinancid experience (i.e., Agro Dutch’s overhead and SG& A ratios) and, at the same time,
ignore other portions (i.e., Agro Dutch’s negative profit ratio) because the ratios are integrated and
interdependent. Specificaly, COFCO contends that if a company has higher overhead and SG& A
codts, it will have alower profit margin. By sdecting only certain aspects of a surrogate company’s
financid experience, COFCO argues that the Department is adopting a practice that leads to surrogate
financid ratios that are both distortive and not representative of the surrogate industry experience.
Therefore, in order to avoid using an inconsistent calculation methodology that appears to serve no
purpose but to increase NV's, COFCO contends that the Department should use al of Agro Dutch’s
surrogate ratios or none of them.

The petitioner contends that the Department should continue to use the financid data of Agro Dutch
and Flex Foods asit did in the Prdiminary Results, adjusted to reflect the datain Flex Foods 2002-
2003 financid report, to derive surrogate percentages because these Indian producers, unlike Himaya
and Premier, have operations that are limited to the production of preserved mushrooms and smilar
products. In addition, the petitioner urges the Department to follow its generd practice of basing its
profit cdculation in an NME case in the same manner it would in a market economy case. Specificdly,
the petitioner states that the Department should consider using Flex Foods' profit data based on its
experience, not only on the subject merchandise, but also on the generd category of products.
Moreover, to the extent that the Department serioudy considers Primera Harvest’ s argument that Flex
Foods redlized a negetive profit on its sdles of the subject merchandise, the petitioner highlights errorsin
Primera s Harvest' s profit caculation and assumptions on how to interpret Flex Foods' data.

Department’ s Position:
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We disagree with the respondents and have used the 2002-2003 financial reports of Agro Dutch and
Flex Foods in the final results to derive surrogate percentages for factory overhead and SG& A
expenses. We have used only Flex Foods 2002-2003 financia data to derive a surrogate percentage
for profit.

When selecting surrogate producer financia reports for purposes of deriving surrogate percentages, the
Department’ s preference is to use, where possible, the financid data of surrogate producers of identica
merchandise, provided that the surrogate value data is not distorted or otherwise unrdiable (see
Peraulfates from the People' s Republic of China: Preliminary Results of Antidumping Duty
Adminidraive Review, 69 FR 47887, 47890 (August 6, 2004)). Of the four Indian companies for
which the parties in these reviews have submitted financia data for consderation, al four Indian
companies (i.e., Agro Dutch, Flex Foods, Himalya, and Premier) produced subject merchandise during
the POR. Moreover, dl four Indian companies financid reports are equaly contemporaneous with the
POR. Although COFCO clamsthat the Department has used the reverse logic in numerous
adminigrative reviews of brake rotors from the PRC by using Indian surrogate companies without
overseas operations to caculate financia ratios for PRC respondents with overseas operations, we
note that in the brake rotors case, we normaly do not have available for consderation, and the PRC
respondents do not submit, financia reports for surrogate Indian producers which have overseas
operations. Moreover, thisissue has never been raised by any interested party in the brake rotors
case.

However, in situations where the Department is able to choose among surrogate producer financia
reports, the surrogate producers whose operations are more smilar to those of the PRC respondents,
the Department has expressed a preference for doing so (see Nation Ford Chem. Co. v. United States,
985 F.Supp. 133, 137 (CIT 1997); Nation Ford Chem Co. v. United States, 166 F.3d 1373 (Fed.
Cir.1999); and Certain Preserved Mushrooms From the People’ s Republic of China: Find Results and
Partidl Rescisson of the New Shipper Review and Final Results and Partial Rescission of the Third
Antidumping Duty Adminidraiive Review, 68 FR 41304 (July 11, 2003) and accompanying |ssues and
Decision Memorandum at Comment 4) (“PRC Mushrooms 39 AR”).

In these reviews, the mushroom respondents have operations which are limited to the production of
mushrooms and other smilar agricultura products. Moreover, none of the PRC mushroom
respondents have operations overseas which sdll non-subject merchandise and which would necessitate
incurring additiona costs unassociated with the sale of preserved mushrooms.  Based on data
contained in the financia reports of the four Indian producers mentioned above, only two of those
Indian producers (i.e., Agro Dutch and Flex Foods) have operations during the POR that are Smilar to
those of the PRC respondents (i.e., their operations are limited to the production of preserved
mushrooms and similar products, and they do not have overseas operations). Specificdly, the
operaions of Agro Dutch and Flex Foods, unlike Premier, are limited to the production of mushrooms
and other smilar agricultura products (see Certain Preserved Mushrooms from the People' s Republic
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of China: Preliminary Results and Partid Rescisson of Fourth New Shipper Review and Preliminary
Reaults of Third Antidumping Duty Adminidrative Review, 68 FR 10694, 10702 (March 6, 2003).
Contrary to Primera Harvest’s claim that FHlex Foodsis not a significant producer of the subject
merchandise based on sde value data contained in Flex Foods 2002-2003 financial report, we do not
condder the sales vaue the most important factor when determining whether a company is asignificant
producer of the subject merchandise. Rather, we find that the production quantity should be the
determining factor in such an andysis. Therefore, based on the production data contained in Flex
Foods 2002-2003 financid report, Flex Foods was clearly a sgnificant producer of the subject
merchandise during the POR (i.e., production of preserved mushrooms accounted for over 80 percent
of the company’ stota production during the POR).

Moreover, Agro Dutch and Flex Foods, unlike Himalya, do not appear to have operations overseas
which sell non-subject merchandise and which would necessitate incurring additional costs unassociated
with the sdle of preserved mushrooms. Specificaly, we have examined datain a prior review which
clearly established that Himalya has severa branches that are not dedicated to the production of either
identical or smilar merchandise (e.., Infotech, Chemicd, etc.). Furthermore, we aso found that
Himalya has severd divisonsthat are located in the United States which do not gppear to be sdling
preserved mushrooms (see PRC Mushrooms 39 AR). Therefore, based on this information, we
determined that Himalya s financid data was not as representative of the PRC respondents experience
aswasthe financid data of Agro Dutch and FHex Foods. We have no factua evidence in these reviews
that would cause us to change this determination.

For purposes of deriving a profit ratio, only FHex Foods redlized a profit based on data contained in its
2002-2003 financid report. Therefore, consstent with the Department’ s practice, we have not used
the 2002-2003 financid data of Agro Dutch for purposes of deriving the surrogate profit ratio (see
Notice of Find Determination of SAlesat Less Than Fair Vaue: Certain Ball Bearings and Parts
Thereof from the People’s Republic of China, 68 FR 10685 (March 6, 2003) and accompanying
Issues and Decison Memorandum a Comment 1)). Although COFCO argues that the Department
should use al data from the selected surrogate producers financid reports even if the surrogate
producer did not redlize a profit, such treatment would be contrary to the Department’ s established
practice. The Department’ s treetment on the use of profit is governed by explicit language contained in
the Statement of Adminigtrative Action (“SAA”) which states that “in most cases, Commerce would
use profitable sdles as the basis for calculating profit for the purposes of condtructed value.” (See SAA
at 840; and Fina Determination of Sales at Less Than Fair Vaue: Certain Automotive Replacement
Glass Windshields From The People's Republic of China, 67 FR 6482 (February 12, 2002) and
accompanying Issues and Decison Memorandum at Comment 21).

Finally, with respect to Primera Harvest' s argument that the Department should not use Fex Foods
profit data because Hex Foods did not realize a profit with respect to its sales of subject merchandise,
we note that the Department’ s generd practiceis to determine profit based on a company’ s production
and saes of the foreign like product in accordance with section 773(€)(2)(A) of the Act. Because Flex
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Foods financid report only provides aprofit based on dl of its sales (i.e., both subject and non-subject
merchandise saes), we are permitted under section 773(€)(2)(B)(i) of the Act to base profit on a
company’s production and sales of merchandise in the same generd category of products asthe
subject merchandise. Because Flex Food's 2002-2003 financia report indicates that it primarily sold
different varieties of prepared mushrooms (i.e., the same genera category of products as the subject
merchandise), we find no reason to depart from our standard practice in this case and consider whether
acompany was profitable only with respect to its sles of the subject merchandise.

Comment 9:  Inclusion of Certain Expense Line Itemsto Derive an SG& A Surrogate
Percentage Based on Agro Dutch’s Financial Data

Primera Harvest contends that the Department should not have included the expense line item “customs
duties and others’ contained in schedule 15 and “ sdles commissions’ contained in schedule 13 of Agro
Dutch's 2002-2003 financia report to derive a SG& A surrogate percentage in the preliminary results.
Specificdly, this respondent maintains that the Department ruled in another NME case that movement
expenses and discounts should be excluded from the SG& A surrogate percentage caculation if these
expense items are clearly identified on the surrogate financia statements because these items are price
adjustments which are separately vaued e saewhere in the caculation of NV and/or U.S. price. In
support of its argument, this respondent cites CTVs.

The petitioner contends that the Department’ s calculation of Agro Dutch’s 2002-2003 SG& A
expenses followed the practice set forth in CTVs and was thus correct. The petitioner argues that the
Department acted properly in not excluding “customs duties and others” from Agro Dutch's SG& A
cdculation as Agro Dutch’s 2002-2003 financias do not “clearly identify” the amount incurred for
theseitems. Assuch, it isnot possible to break gpart selling expenses and accurately derive the
amounts for customs duties and antidumping duties. Furthermore, the petitioner aleges that, should the
Department exclude these expenses, it would be departing from its established practicein CTVs. The
petitioner also points to the Department’ s factor valuation memo for the preiminary resultsin arguing
that the Department should not adjust for “freight outward and other expenses’. Findly, regarding the
respondent’ s argument that the Department should exclude sales commissions from Agro Dutch's
SG&A caculation, the petitioner contends that the Department should not depart from its normal
practice by excluding sdles commissions from Agro Dutch’s SG& A cdculation. Citing CTVS, the
petitioner argues that sales commissions cannot be classified as movement/freight expenses, discounts,
or rebates,

Department’ s Position:

We agree with the petitioner’ s contention that our decison in the preliminary determination to trest
commissions as part of SG&A is congstent with our past practice. We therefore disagree with the
respondent’ s contention that commissions are price adjustments which should be excluded from the
SG&A cdculaion. The Department previoudy confronted thisissue (i.e., commissions with regard to
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the caculation of SG&A) in Tapered Roller Bearings and Parts Thereof, Finished and Unfinished,

From the Peoplée's Republic of China; Final Results of 1996- 1997 Antidumping Duty Adminigrative
Review and New Shipper Review and Determination Not To Revoke Order in Part, 63 FR 63842
(November 17, 1998) (TRBs). Inthe TRBs case, the respondents were making the same argument as
the respondent Primera Harvest is making in this case; that because commissions are vaued directly
elsawhere in the Department’ s FOP calculation, including them in the SG& A calculation would result in
double counting. See TRBsat Comment 18. Congstent with our determination in that case, the
Department finds that sdes commissions are sandard selling costs (not a reduction to sales revenue like
discounts) which should be included in the SG& A caculation.

On the other hand, the Department agrees with the respondent’ s contention that the customs duties
cited in lineitem 4 of Schedule 15 of Agro Dutch'sfinancid (i.e., “ Salling Expenses - Customs Duties
and Others’ (heresfter referred to as“line item 4”)) should be excluded from the SG& A caculation.
The petitioner’ sreliance on CTVsin thisingtance isincorrect. The petitioner does not dispute the fact
that customs duties and antidumping duty deposits should be excluded from the SG& A caculation.
Rather, they argue that thereis no proof that the word “others’ contained in line item 4 refers to
antidumping duty deposits and assessments paid by Agro Dutch, and therefore the Department cannot
derive the amounts for customs and antidumping dutiesincluded in lineitem 4. The Department finds,
due to the context in which these expenses are reported in Agro Dutch’ sfinancid, they are sufficiently
identifiable. The Department notes that the other three line items contained in Schedule 15 rlaein
some way to movement/freight expenses. Indeed, recognizing thisfact, the Department chose not to
include these other lineitemsin its SG& A caculaion for Agro Dutch in the preliminary determination as
they were accounted for e sewhere in the Department’ s margin caculation. We have no evidence to
presume that the “ others’ portion of line item 4 does not aso correspond to freight/movement
expenses.  Accordingly, because the “others’ portion of lineitem 4 wasincluded among the
movement/freight expenses reported under Schedule 15, we should have excluded it from our SG& A
cdculaion for Agro Dutch.

Comment 10: Deducting Foreign Inland Freight, Brokerage, and Handling Expenses from U.S.
Price

In the preiminary results, the Department assigned a surrogate value to the foreign inland freight,
brokerage, and handling expenses which the respondents incurred during the POR to export the subject
merchandise to the United States and deducted these expenses from the reported U.S. gross unit prices
for purposes of determining the respondents dumping margins.

COFCO maintains that the Department should not deduct these expenses from its reported U.S. prices
because its affiliated producer, Yu Xing, and not COFCO, incurred these expenses, as noted in the
Department’ s verification report. Specifically, COFCO points out that Y u Xing was responsible for al
of the transportation and costs in delivering the subject merchandise destined for sde in the U.S. market
to the PRC port of exportation, and these terms were specified in COFCO’ s sdles contract with Yu
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Xing (which the Department examined at COFCO’ s verification). Because these expenses were
incurred by Y u Xing, COFCO contends thet it was Smply aresdller that obtained ownership of the
subject merchandise from Y u Xing and transferred title of the goodsto its U.S. customer at the PRC
port of exportation. Therefore, COFCO maintains that the Department should not deduct these
expenses from its reported U.S. prices because COFCO did not incur these expenses. In support of
its argument, COFCO cites the Department’ s decision in the Notice of Final Determination of Sdles at
Less Than Fair Vaue: Certain Circular Welded Carbon-Qudity Sted Pipe from the PRC, 67 FR
36570 (May 24, 2002) (“Circular Welded Carbon-Quality Stedl Pipe’) (where the Department stated
that because the suppliers (and not the resdller) incurred the costs for foreign inland freight, brokerage,
and handling, these expenses were not deducted from the resdller’ s reported U.S. prices).

Although the record may demonstrate that COFCO’ s supplier, Y u Xing, incurred the above-mentioned
expenses, the petitioner contends that this fact does not justify not deducting these expenses from
COFCO’sreported U.S. prices because Yu Xing is COFCO' s affiliated producer which the
Department has collapsed with COFCO and with other affiliated producers in accordance with 19
CFR 351.304(f). The petitioner maintains that in collapsing COFCO with its affiliated producers, the
Department must treat dl of these companies as asingle entity and therefore include dl of these
companies gpplicable expenses (e.q., foreign movement, brokerage, and handling expenses) in the
overal cdculation of U.S. price. Therefore, the petitioner contends that COFCO’s margin must be
based on the factor and price information from al of COFCO’ s effiliated producers that were engaged
in the production, marketing, or sale of the subject merchandise during the POR. With respect to
COFCO'sreliance on the Department’ sdecison in Circular Welded Carbon-Quality Stedl Pipe, the
petitioner maintains that the reason the Department did not deduct these expenses for the U.S. prices
reported by the respondent Bao Stedl in that case was because Bao Stedl’ s suppliers were unaffiliated
with it and delivered the subject merchandise directly to the PRC port of exportation where Bao Sted
trandferred title of the goodsto afreight forwarding company. Therefore, for the reasons stated above,
the petitioner maintains that the Department is required to deduct the foreign inland freight, brokerage,
and handling expenses incurred by Y u Xing from COFCO' s reported U.S. prices.

Department’ s Position:

We disagree with COFCO and have continued to deduct foreign inland freight, brokerage, and
handling expenses incurred by COFCO’ s affiliated producer, Y u Xing, from COFCO’ s reported U.S.
prices. In generd, if arespondent or its affiliated producer incurs expenses associated with transporting
to and/or clearing the subject merchandise through the PRC of exportation, the Department is required
to deduct these expenses from the U.S. gross unit price in accordance with its standard practice. In
this case, we determined that it is appropriate to collgpse COFCO and Y u Xing, among other affiliated
companies, and treat them as one entity for dumping margin calculation purposes (see Comment 1
above). Accordingly, it is appropriate to deduct al movement expenses incurred by these companies
on U.S. sales of the subject merchandise. Furthermore, COFCO’ s reliance on Circular Welded
Carbon-Quality Stedl Pipe to support its argument that the Department should not deduct movement
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expenses from the gross unit price if the producer, rather than the exporter, incurred such expenses
before the title of the goods transferred to the exporter is without merit because the parties at issuein
that case were not found to be affiliated under section 771(33) of the Act and 19 CFR 351.102, or
collapsed under 19 CFR 351.401(f).

Comment 11: U.S Priceto Normal Value Comparisonsto Determine COFCO’s Margin

COFCO clamsthat in the Prliminary Results the Department compared its reported U.S. prices to
NV on different bases. Specificaly, COFCO alleges that the Department committed a clericd error by
comparing its U.S. prices on akilogram drained-weight basis to its NV's on a container-weight basis.
Moreover, COFCO dleges that the Department committed an additiona error when it calculated its
packing materiad costs on a kilogram drained-weight basis and added those costs to the NV's. In the
find results, COFCO requests that the Department calculate its net U.S. prices and NV's using the
same bases to ensure correct comparisons.

The petitioner contends that because COFCO did not specificdly identify where in the Department’s
margin SAS programming the Department compared COFCO' s reported U.S. prices with NVson
different bases, it is denied the ability to comment on this methodologica maiter.

Department’ s Position:

We agree with COFCO and have corrected the errors described above in its margin program by using
the same basis (i.e., kilogram per container) when determining its U.S. prices and packing materia
costs and comparing U.S. priceto NV in thefind results. While the petitioner states that the
Department cannot make this correction because COFCO did not specificaly point out where the
errors were made in the margin program, we were able to identify the errors based on data contained in
its questionnaire responses and have corrected them accordingly.

Comment 12: Surrogate Value for Fresh Mushrooms

For the preliminary results, the Department used an average price based on saes data from the 2001-
2002 financid report of Premier to vaue the fresh mushrooms reported by certain respondents in these
reviews. On June 1, 2004, COFCO and its affiliates placed on the record a fresh mushroom average
price based on purchase data (not sales data) from the 2002-2003 financia report of Premier for
congderation in the find results.

COFCO maintains that athough the 2002-2003 financia report of Premier contains both sales and
purchase data for purposes of deriving an average fresh mushroom price, the Department should use
the purchase data rather than the sales data to derive an average price for fresh mushrooms because
Premier’ s sdes data does not just include sales vaues for fresh mushrooms. Because Premier isa
producer of preserved mushrooms, COFCO contends that the mushroom sales data contained in
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Premier’ sfinancid report aso includes sales vaues for further processed mushrooms based on
clarifying data dso contained in Premier’ sfinancid report. Therefore, COFCO concludes that the
Department should use the purchase data contained on page 33 of Premier’ s 2002-2003 financia
report to value fresh mushrooms because a fresh mushroom value derived from the purchase data more
accurately reflects the experience of respondents which purchased, rather than sold, fresh mushrooms
during the POR. To further support its contention that the purchase data from Premier’ s financia
report is more suitable for purposes of valuing fresh mushrooms used by certain respondents in these
reviews, COFCO points out that a comparison of price data contained in additiona publicly available
information which it submitted in its June 1, 2004, submission (i.e., an unwashed fresh mushroom price
induded in an atide from The Tribune (of India) and an average Indian export vaue for fresh or chilled
mushrooms from the World Trade Atlas) demongtrates that the mushroom purchase price data, rather
than sales price date, from Premier’ sfinancia report is more suitable for vauing fresh mushroom
consumption in these find results.

The petitioner maintains that the Department should use the sales vaue datain Premier’ s 2002-2003
financid report to vaue fresh mushrooms. However, if the Department concludes that the purchase
price data, rather than the sales price data, contained in that financia report is more appropriate to
vaue certain respondents fresh mushroom consumption, then the petitioner contends that the
Depatment should aso use the unwashed fresh mushroom price from The Tribune (of India) and the
export price from World Trade Atlasto calculate an average POR mushroom price because the
Department has expressed a preference in these reviews and in prior reviews to use country-wide
values, not just producer-specific values, where possible.

Department’ s Position:

Unlike Premier’s 2001-2002 financid report, Premier’ s 2002-2003 financid report contains purchase
data for fresh mushrooms which enables us to derive a per-unit purchase price for fresh mushrooms.
Therefore, we have used the purchase data, rather than the sales data, for thisinput from 2002-2003
Premier’ sfinancia report because the purchase data is a better estimate of the costs incurred by those
respondents which purchased the fresh mushrooms which they used to produce the subject
merchandise during the POR. We did not use the November 2003 mushroom price from The Tribune
(of India) because (1) that price was applicable outsde the POR; and (2) we have avalue applicable
during the POR which is specific to the input. Moreover, we did not use the February 2002-January
2003 price for fresh mushrooms from World Trade Atlas because it is an export price which the
Department prefers not to use when adomestic and/or import price for the same input is dso available.

Comment 13:  Surrogate Value for Soil

For certain respondents which reported using soil, the Department used aU.S. price for “top soil” from
Intervale Compost to vaue thisinput in the Preliminary Results because there was no other available
price data for this materid input. On March 25, 2004, Primera Harvest placed on the record 2002
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data published by the Centra Public Works Department of the Government of India for consideration
inthe find results. On June 14, 2004, the petitioner placed on the record a vaue for “ pressed mud”
from the 2002-2003 financia report of Flex Foods for congderation in the find results.

Primera Harvest maintains that the cost of the dirt it uses as compost to grow fresh mushroomsis so
indgnificant that the Department has declined to vaue this materia input in prior administretive reviews.
However, if the Department decides to value thisinput in these reviews, then Primera Harvest contends
that the Department should use a 2002 vaue published by the Central Public Works Department of the
Government of Indiato vaue thisinput because this value is more specific to the input (i.e., riverbed
s0il) which it used in its fresh mushroom production process. Primera Harvest argues that the
Department should not use the “top soil” vaue from Intervale Compost to vaue its use of riverbed soil
because the soil it usesis not high-grade soil, whereas “top soil” isahigh-grade soil. Smilarly, Primera
Harvest argues that the Department should not use the * pressed mud” value from Flex Foods 2002-
2003 financia report because it is not pecific to the input (i.e., riverbed soil) which it used inits
production process during the POR.

The petitioner requests that the Department use the “pressed mud” value from Flex Foods 2002-2003
financia report rather than the U.S. soil price used in the Prdiminary Results to value soil because the
vaue from Flex Food' s financia report reflects soils used by an Indian mushroom producer.

In response to Primera Harvest' s assertion that riverbed soil is not high-grade soil, the petitioner claims
that riverbed soil isnot just “regular dirt” and thet it isin fact loaded with minerals and nutrientswhich is
smilar to top soil. Therefore, the petitioner contends that a surrogate vaue for top soil is dill the most
appropriate value to use to vaue riverbed soil. With respect to Primera Harvest' s submitted surrogate
vaue, the petitioner claims that the proposed figure from the Indian Government’s Central Public
Works Department publication is not a vaue but in fact a schedule of rates for services (e.g., supplying
and gtacking dudge). Therefore, the petitioner clams that Primera Harvest did not submit a surrogate
vauefor soil. Findly, if the Department decides to use the data submitted by Primera Harvest to vaue
s0il, the petitioner maintains, the cal culation methodology proposed by this respondent is flawed.
Specificaly, the petitioner contends that in order to convert the surrogate va ue submitted by Primera
Harvest from abulk density to aweight basis, the Department should use an average rather than the
highest range-of-soil dengity ratio proposed by the respondent.

Department’ s Position:

We disagree with the parties and have continued to use the U.S. soil price for top soil in the find
results, congstent with the Priminary Results, asit isthe best price data available on the record for the
vauation of soil used to grow mushrooms. The reason why we did not use the deta contained in the
Indian Government’s Centra Public Works Department publication to vaue soil is because the excerpt
submitted by the respondent only appearsto provide arate for services rather than a surrogate vaue
for soil. Absent the additiona data necessary to clarify the nature of the data contained in this
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publication, we do not have a sufficient basis to use this data to vaue soil in the find results.
Furthermore, we have not used the vaue for “pressed mud” from Flex Foods 2002-2003 financia
report, as advocated by the petitioner, because given the magnitude of that value, we cannot conclude
thet it is representative of the vaue for soil used to grow mushrooms versus other gpplications (e.g.,
congtruction of sheds).

Comment 14: Surrogate Value for Rice Husks

For certain respondents which reported using rice husks, the Department used a January-March 2000
average import vaue for rice-in-husks from the World Trade Atlas to vaue thisinput in the Preiminary
Results because we were unable to obtain price data more contemporaneous with the POR and
because there was no other available price data for this materia input. On March 25, 2004, Primera
Harvest placed on the record price data from the May 2003 edition of Hindu Business Line for
congderation in the fina results.

Primera Harvest maintains that the Department should use in the find results the 150 rupee-per- ton
vaue (i.e., the lowest pricein the range) provided in Hindu Business Line to vauerice husks (i.e, a
wadgte by-product derived from rice) because it is more specific to the input than the value (i.e, rice-in-
husks) the Department used in the Prdiminary Results.

The petitioner contends that if the Department decides to rely on the data contained in Hindu Business
Line to vaue rice husks, the Department should use in the find results the 1,200 rupees-per-ton value
(i.e., the highest price in the range) provided in Hindu Business Line because the article indicates that as
of May 2003 the price of rice husks has increased to 1,200 rupees per ton. The petitioner maintains
that it is reasonable to conclude from the data contained in Hindu Business Line that the 1,200 rupee
vaue was applicable for three months into the POR.

Department’ s Podition:

We agree with both parties and have used the price data contained the May 2003 issue of Hindu
Busness Line to vaue rice husks. However, because there is no indication in the May 2003 issue
when the price increase from 150 to 1,200 rupees per ton took place, we have decided to use asimple
average of the two prices to value rice husks and adjust this price to the POR in the final results.

Comment 15: Miscellaneous Corrections

The petitioner dleges certain clerica errors with respect to the cadculation of specific surrogate vaues
(i.e.,, generd straw and tin plate) used by the Department in the Prdiminary Results

COFCO urges that the Department incorporate in the find results of review the minor corrections
which it and its affiliates provided the Department at verification. Moreover, COFCO providesits own
surrogete value caculaions for certain materia inputs (i.e., mushrooms, cow manure, straw, and
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spawn) in response to the updated surrogate vaue caculations provided by the petitioner in its case
brief, aswell asits own surrogate financid ratio caculations based on data contained in Premier’s
2002-2003 financia report.

Primera Harvest dleges clerica errors with respect to the amounts the Department used for certain
factors (i.e, fertilizer, cotton seed, water, eectricity) to derive its NV in the Prdiminary Results

Department’ s Position:

With respect to the surrogate vaue caculations provided by both COFCO and the petitioner in their
case briefs, we are either no longer using that data at dl in the fina results, have used more updated
publicly available information than the data upon which COFCO and the petitioner’ s calculations are
based, or have revised the cdculations using updated publicly available information while continuing to
employ the methodology from the Prdliminary Results, where appropriate. See Final Results Vauetion
Memorandum for details.

With respect to the minor corrections provided by COFCO at verification, we have incorporated them
accordingly in the find results margin caculation. See “Margin Cdculations’ section above.

With respect to the clerical error alegations made by Primera Harvest for cotton seed meal and
fertilizer, we agree in part that they are ministeria errors as defined under 19 CFR 351.224(f), and
have made the necessary corrections to the margin calculations in accordance with 19 CFR
351.224(e). See September 1, 2004, memorandum from case anady<t to the file entitled, Calculation
Memorandum for the Fina Results for Primera Harvest (Xiangfan) Co., Ltd., dated September 1, 2004
(“Primera Harvest Calculation Memorandum”) for further details.  With respect to the clericd error
adlegations made by Primera Harvest for water and eectricity, we do not find that we have made
ministeria errors as defined under 19 CFR 351.224(f) and have therefore made no corrections (see
aso Primera Harvest Calculation Memorandum for further discussion).




Recommendation

Based on our analysis of the comments recelved, we recommend adopting al of the above positions. If
these recommendations are accepted, we will publish the find results of these reviews and the find
weighted-average dumping margins for the reviewed firmsin the Federal Register.

Agree Disagree

Joseph A. Spetrini
Acting Assistant Secretary
for Import Administration

(Date)



